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‘When I first separated from my
ex-husband I was sad, fearful, confused and 

resentful. I quickly learned these are all common 
responses to the shock of an impending divorce, 

even though I’d known for some time that 
divorce was an inevitable conclusion. It took me 
a while to realise that what I was really grieving 

was the loss of the hopes and dreams I held for 
the future of our family. The picture I originally 

had in my mind was like a jigsaw puzzle, 
shattered into a thousand pieces on the floor.

The dog had nabbed the ‘happily ever after’ piece 
and chewed it beyond recognition.’

~ Christine Weston



LEGAL ADVICE DISCLAIMER

It is imperative that you understand the 

information in this book in no way negates the 

necessity for you to seek professional legal or 

financial advice.

You should always seek expert legal and 

financial opinion, specific to your unique, 

personal circumstances before making your 

own decisions.
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INTRODUCTION

Separation and divorce isn’t fun! It’s heart wrenching and 
difficult for all involved.

This book aims to help you wade through the issues 
with straight-talking and practical advice. To be clear, Divorce 
Resource is not about promoting divorce. In fact, it’s my 
personal view that you should do all you can to rehabilitate 
your relationship before taking that life changing step because 
once you commence the process, it’s difficult to reverse. If you 
think there’s still a chance to revive your marriage, my personal 
opinion is that you should keep trying.

There are many divorced people with regrets. According 
to research released in 2o13 by Relate, the UK’s leading family 
relationship support provider, with the benefit of hindsight, one 
in four divorcees regret their decision to split. Sometimes both 
parties have regrets to the point of remarrying each other but 
this is a rare occurrence. Make your decisions based on the likely 
reality that you will be a very long time divorced.

When you reach the point of feeling there is absolutely 
nothing more you could do to make the marriage work, the best 
option may be to walk away towards a new life and a happier and 
healthier you. Are you close to reaching this decision, already 
there, or it has been thrust upon you by your partner? You will 
find practical, useful information in this book to help you navigate 
through the next daunting and emotional phase of your life.  
I hope it will take some of the anxiety and panic out of your current 
situation.
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These pages contain the resources and information that 
helped me when I was in the same position. I’ve also included 
information I’ve researched that has proven to help others.

The decision to separate means you will have to deal with a 
lot of change and disruption to your usual routine. Okay, let’s be 
honest, not just to your usual routine. The breakdown of a long 
term relationship is a major disruption to your entire life. Don’t 
expect it to be easy, even if it is amicable.

You are likely to be faced with emotionally charged 
negotiations, drawn-out legal processes, complicated decisions, 
and paperwork. Lots and lots of paperwork. All this is on top of 
trying to cope with the inevitable emotional anguish that comes 
with a breakup, while still functioning in your day-to-day life. You 
will undoubtedly be worrying about the impact on your children 
if you are a parent. It all adds up to one of the most stressful 
experiences you might encounter in your lifetime. You should 
console yourself with knowing there is always a path through it. 
The vast majority of people come out the other side to lead fulfilled 
lives and end up happier than if they had stayed in the relationship.

There’s a lot of soul searching that goes on when you 
separate. At some point, there is a moment of cold, hard reality 
which hits you when you realise the future you envisaged is not 
going to happen. It can be a tremendous emotional set back. 
For most people, their self-esteem takes a massive hit and many 
experience a sense of personal failure. This is a common feeling 
perpetuated by many cultures. How often have you heard the 
expression failed marriage? When you think about it, it’s an 
odd point of view to have, given that in every other facet of life, 
admitting and rectifying our mistakes is commonplace and seen 
as courageous. This setback like other mistakes you have made 
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should be seen as an opportunity to learn and not as a direct, 
limiting and long-enduring assault on your self-esteem.

I don’t believe that anyone comes through a divorce as quite 
the same person they were beforehand. That’s not to say you don’t 
have the same moral fibre and general character but it’s such a 
momentous event, it will change you. Work hard to embrace the 
inevitable changes. With time, a positive attitude, and considerable 
work I’m confident you can, and will, come back to being the whole 
you. Not the same perhaps, but whole and happy again. There’s 
even a chance you could end up as an improved version of yourself.

There are bound to be times as you adjust to your new life, 
when you might not be in your finest form. Many people say they 
lose their mojo. Broken is a word that men in particular use a lot 
regarding the impact of their divorce. A man recently described to 
me the first few years after he separated from his wife of over fifteen 
years as the dark years. He felt exhausted, his career stagnated 
and he suffered mild depression. Nothing in his life seemed to 
move forward despite going through the motions of making plans 
for the future and even dabbling in a new relationship. This is a 
common reflection. The length of time people take to heal and 
move to a more positive phase varies greatly, and there is no right 
or wrong way of doing it.

For those of you who moved on quickly into a new 
relationship, particularly if you were already romantically involved 
before your previous relationship ended, life probably seems 
quite rosy and splendid at the moment. It may just be that you’ve 
postponed the inevitable. Chances are, in time, you will also follow 
the familiar patterns of emotional upheaval, pain, and eventual 
healing.

If you are worried about how long it will take you to feel 
better than you do now, be assured that the uneasiness and hurt, 
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will pass. This process will be assisted if you are able to gain some 
control over your personal circumstances. Do what you can to 
organise the practical side of life. Be kind to yourself and allow 
yourself time to absorb the changes.

If you are worried that it is taking you too long to get over 
it, stop to think about the length of time it took for the relationship 
to erode to the extent you could no longer live together. While the 
ending may have been sudden, the erosion probably didn’t happen 
quickly. Know that it will take time to recover. You can’t realistically 
expect to get over in a few short weeks or months such a significant 
portion of your life. You can however, expect to start working 
through it from day one.

As you navigate your new circumstances, your ex-partner 
won’t be in their best form either. Despite how people present, 
as the process becomes reality your ex will be battling his or her 
own demons. Be kind to yourself and to your ex where you can. I 
promise you, in time it will not be as raw, and life will get easier. I 
don’t expect you to believe this right now. I know I didn’t.

One of the first steps to solving any complex problem and 
making good decisions, is to gather all of the relevant information 
and learn all you can about your options. The best decisions are 
invariably made based on good information. An important aspect of 
that information is gaining an understanding of the core principles 
of family law. When it comes to interpreting family law, relevant is 
a word you’ll hear lawyers use often. Many of us struggle to accept 
that events which brought our marriage to an end, or some things 
which happened in the separation period are deemed irrelevant. For 
now, just be aware that what feels relevant, may not be, in law.

The way the legal system works and the few relevant points 
for consideration in family matters are discussed in detail later 
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in this book. Endeavour to keep your emotions out of any of the 
business type negotiations you will need to have to finalise a 
settlement and arrangements for your children. It is one of the 
most difficult aspects of separating but, if you insist on pursuing 
things which are technically irrelevant, it will cost you dearly both 
emotionally and financially.

In the initial stages of separation, you will have many 
questions. Most people say they just want to know the truth 
about why they’re splitting up. The problem is, that your truth 
may not be your ex’s truth. Some questions don’t have a black or 
white answer. Many of your questions will be of an emotional and 
personal nature, and only you or your ex-partner will have the 
answers. But, there will be many practical questions, and they are 
the ones this book can help you with. Questions like:

	What are the first steps you should take?

	What are your rights and responsibilities?

	How does the family law system work?

	What is considered relevant in the eyes of the law, and what 
is not?

	How can you expect to feel?

	How can you protect yourself and your family physically, 
financially, and emotionally?

	What are the likely outcomes?

	Where can you go for assistance?

	How can you keep costs to a minimum?
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It’s my ultimate aim that through the following pages, men 
and women who are contemplating divorce will:

	Find useful information that resonates with their own 
personal feelings and circumstances, which they can put 
into action straight away.

	Gain insights to help calm some of their immediate concerns 
and fears.

	Develop an awareness of what to expect in the coming 
weeks, months and years.

	Become part of an anonymous, supportive community.

	Utilise practical resources that offer a positive direction in 
the hours of wondering.

I believe it’s entirely possible once you have manoeuvred 
through the initial shock, anger, and the quagmire of legalities, to 
learn not only to survive, but to thrive through a separation and 
divorce.

This is my express wish for you!
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TERMINOLOGY

To make it easier for you to read, I use the words marriage 
and divorce throughout this book and the Divorce Resource 
website. When these words appear, they refer to all significant 
relationships that may require a split of assets and possibly 
ongoing care of children or pets. So, the word marriage includes 
de facto relationships and same-sex civil unions. The use of the 
terms husband and wife is purely for convenience to identify two 
parties in the relationship.

Court, or the Court, refers to the Family Court of Australia 
or The Federal Circuit Court (formerly the Federal Magistrate’s 
Court).

The other party, spouse, ex-spouse, partner, ex-partner, or 
ex, refers to the other person directly involved in the relationship 
break down.

Divorce Resource, our website, or the website refers to 
www.divorceresource.com.au, which I encourage you to visit 
for more valuable resources and the shared stories, advice and 
support of people who have been, or are currently going through, 
the difficult process upon which you’re about to embark.

The information is relevant to married or de facto, 
heterosexual or same-sex couples who separated from 1 March 
2oo9 or after. In South Australia, this would be on or after 1 July 
2o1o.

De facto couples who separated before these dates can 
choose to settle the split of assets, or spousal maintenance, under 
the Federal Family Law Act or their own state or territory laws. A 
family lawyer can advise which option is more appropriate.
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The Commonwealth Family Law Act, 1975 applies to all 
states in Australia, except Western Australia, where state law 
applies to de facto couples on asset splits and spousal maintenance. 
These laws change from time to time. Again, a lawyer can advise 
on how this matter applies in your circumstances.

Throughout the book and website, the information, advice 
and examples given are pitched at the person undergoing the 
average family law experience, though many would argue there is 
no such thing as average in these matters.

You must not take the information we provide as legal or 
financial advice. You must always seek professional opinion and 
give careful consideration to your own unique circumstances 
before making your decisions.



   |   9

ABOUT THIS BOOK

In addition to what I’ve learned through my own experience, 
over the past seven years I’ve interacted with hundreds of men and 
women considering or experiencing divorce, as well as those who 
have survived to tell the story and moved on to a new phase in 
their life post-divorce. I’ve worked closely with experts to ensure 
the information is up-to-date, accurate, and above all, useful.

 

There is no wealth like knowledge, and no 
poverty like ignorance.’

~ Buddha

Once it became known I was separating, people came out 
of the woodwork to tell me about their divorce experiences 
or recount the dreadful stories of those they knew. Getting a 
retrospective viewpoint from others was simple. You may already 
have experienced this phenomenon. It’s a little like the horror 
stories of childbirth that people seem to delight in telling pregnant 
women. There seem to be so many. The point is, you’re not alone.

I have yet to find any two divorces that are exactly the same 
but the more stories I heard, the more I noticed patterns emerging 
in the behaviour and the emotional responses in all phases of the 
breakup. I also noticed patterns within the group of people who 
had transitioned through a divorce and were several years out the 
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other side. There were obvious differences between those who had 
transitioned well and those who were still caught up in their past. 
So many people lamented the negative energy and vast amounts of 
money spent on legal fees and the time they’d wasted in arguments 
with their ex-spouse over what turned out to be irrelevant issues. 
I have already talked about the notion of relevance. Those who 
recognised their emotional wounds but put them aside in order to 
efficiently (and cost effectively), move on to a brighter future are 
faring much better.

So many I spoke to wished they had dealt more swiftly with 
the inevitable processes and reapplied the bulk of their energy 
to moving forward. A couple of years down the track, many are 
downright annoyed with themselves for the opportunities lost in 
that time. Some are still entrenched in vindictive pettiness, which 
is painful for them and for everyone around them.

Patterns in behaviour emerged regarding dissolving the 
financial partnership. Many who thought they would sail smoothly 
through that part of the process and do what was best for both 
parties and any children, tell the same story of heated arguments, 
screaming matches, and in some cases episodes of sheer madness. 
Emotions and conflict over contact with the children, particularly 
over the first holiday period, also fell into recognisable categories.

No doubt you have already heard about exorbitant legal fees 
spent on thrashing out a settlement through the Courts. Far too 
many people tell stories of eventually reaching a resolution on the 
steps of the courthouse just before the final trial. And, invariably, 
it’s an agreement that could have been agreed to months and 
thousands of dollars in legal fees earlier.

On an emotional level, three years post-divorce, the vast 
majority of people said they are happier than they were when they 
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About this Book

were in a bad marriage. Almost without exception, they wish they 
had taken more control over their own case and handled aspects of 
the negotiations differently.

It was these realisations that helped formulate the content 
and resources on the Divorce Resource website where experts, as 
well as people just like you and me, are willing to share their own 
experiences and learning to offer support and guidance. I wanted 
to develop a resource hub that was accessible at any hour of the day 
or night. A place where you could find reliable, supportive advice 
during the early-morning hours after being woken by the brain’s 
low serotonin levels with a racing mind that won’t let you sleep. 
I’m confident that harnessing the knowledge and presenting it all 
on one simple-to-access resource site will make it easier to get the 
advice you need, when you need it, without having to spend many 
hours and hundreds of dollars tracking down answers.

There are times throughout this book where I offer advice 
which you may consider overkill in your situation. Lucky for you if 
that turns out to be the case a year from now. My thinking is that to 
be forewarned is to be forearmed. The information and suggestions 
are offered to help prevent any unexpected and negative outcomes. 
I will attempt to prompt your thought processes but only you will 
know whether or not it applies in your circumstances.

At those times when friends and professional advisers 
are out of reach, you can feel desperate for answers to the latest 
question that’s popped into your mind. There is a burning desire 
to just get it all over with once and for all, and yet it seems you 
can’t. There are processes to follow and decisions to be made which 
have a massive impact on all involved. I remember feeling totally 
consumed, anxious, and overwhelmed at times. Finding answers 
to my questions helped me order my thoughts and calm my mind. 
I hope the information here will help you too.
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CHAPTER 1
My Side of the Story

As you’ve probably already guessed, the catalyst for writing 
this book, developing The Split Kit, and creating the website  
www.DivorceResource.com.au, with all of the tools it offers, was 
living and learning through my own divorce experience.

It was a drawn-out affair and an expensive and emotional 
process that took around four years to complete. It spanned four 
countries: South Africa, Australia, England, and New Zealand. It 
was definitely not fun. Over that time, with the help of excellent 
expert advice, I learnt so much about the process of divorce; legal, 
financial, and emotional. Through my research and interaction 
with professionals in the field and those I meet now in similar 
circumstances, I’m still learning daily.

By the time the official process was over for me, I’d learned 
so much that I felt as though I’d virtually done a degree in getting 
divorced. Of course, there is no such thing but I’d applied a 
huge amount of mental energy, funds, and time sacrificing more 
enjoyable activities, to managing and getting through my divorce. 
Had I applied the equivalent to formal study, I could actually have 
completed an undergraduate degree in those four years. But then, I 
would not be on my current path, so I’m grateful for the way things 
panned out.

First and foremost, I am a mother to two gorgeous sons. 
They are teenagers now and fast growing into wonderful young 
men. They fill me with love and pride and remind me every day 
why I am so grateful for the good and the bad life has presented 
to me.
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When I first separated from my ex-husband, I was sad, 
fearful, confused and resentful. I quickly learned these are all 
common responses to the shock of an impending divorce, even 
though I’d known for some time that divorce was an inevitable 
conclusion. It took me a while to realise that what I was really 
grieving was the loss of the hopes and dreams I held for the future 
of our family. The picture I originally had in my mind was like a 
jigsaw puzzle, shattered into a thousand pieces on the floor. And, 
the dog had nabbed the ‘happily ever after’ piece and chewed it 
beyond recognition.

I was fearful for my future and for that of my boys who had 
just gone through a big move from South Africa and started at a 
new primary school in the UK. I felt confused as to what would be 
best for all of us, as well as what was even legally viable in terms 
of which country we could, or should reside in. Due to complex 
passport, visa, and residency limitations, I was not sure whether I 
would be able to continue living in the same country as my children 
after the divorce. Their father had chosen to make South Africa his 
permanent home. It took a small fortune paid to an international 
law expert to figure out that the UK had jurisdiction to preside over 
my application, even though my ex-husband is a New Zealander 
and I’m an Australian.

We were married in Perth and lived the vast majority of 
our married life in South Africa, where both of our children were 
born, and the majority of our assets remained. Even though I was 
distressed, nothing was more important to me than my boys and 
what would be in their long-term best interests. The issue about 
where each of us would reside in the future was by far the most 
difficult I’ve ever had to face.
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Chapter 1 - My Side of the Story

I worried day and night, particularly in the early hours 
of the morning, about the impact the possible scenarios would 
have on our boys. I felt resentful that I’d been forced into having 
to make these choices and fight for what I believed to essentially 
be, only the least unfavourable of all of the bad options. My self-
esteem was bruised, I felt as though I had no control over what was 
happening to our family and I was fed up with the whole situation, 
and everyone in it. It was an exhausting and painful time in my life.

After the initial blow, there was a settling down period. Then 
came the naive and ludicrous bargaining attempts by both myself 
and my husband to resurrect the marriage. I have no explanation 
as to why I even entertained the thought of staying together under 
the circumstances but I have since learned bargaining is one of 
the common phases of grieving. When counselling attempts failed, 
I sought professional advice as to the best way to dissolve the 
marriage and move forward. As is fairly typical, I also turned to 
family and friends for support and advice. I am incredibly grateful 
for all of the support I received at that time.

Much of my panic occurred in the middle of the night and 
I turned to the internet to find answers. I tried to find as much 
information as I could to help me decide on the appropriate 
steps to take. My ex worked in investment banking, dealing with 
high level finances and complex contracts on a daily basis. He 
was extremely skilled at chairing business negotiations and was 
confident and clear minded as to how everything would play out. 
I felt intimidated and completely out of my depth.

Some of the sites I found were quite useful but none provided 
resources that covered the full spectrum. Often sites were updated 
by arbitrary site users and other unreliable sources. Many of them 
provided confusing and conflicting views.
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The government-sponsored websites contained reliable 
information in terms of legal requirements, but they were 
cumbersome and aloof. The information wasn’t specific enough. 
You almost needed to be trained in family law to follow their 
explanation of the process. Much of it didn’t really apply because 
of the international element. It was difficult to drill down far 
enough to find appropriate answers for most of the questions 
racing through my mind. During this time, I figured that with 
the staggering rate of divorce, there must be thousands of people 
facing similar issues. The seed for Divorce Resource was planted 
all those years ago and I resolved to do something about it once I 
was done with the immediate task at hand.

I understood the need for a collection of divorce-related 
resources that would help others to map out an effective and 
efficient plan of action to get through the legal aspects. I also 
knew that regaining confidence and learning to navigate single 
life again was important. I wanted to give others what I’d found 
to be so lacking, starting with a set of tools to help prepare the 
basic administration before seeking expert advice. That desire has 
manifested into The Split Kit.

Much of what I’ve included in this book comes from 2o/2o 
hindsight about mistakes made along the way. Far too much 
negative energy, time and money was spent before eventually 
reaching an agreement. There are things I wish I had done 
differently and one in particular springs to mind. I recall hours 
spent searching for documents and sifting through folders of 
correspondence, as well as inappropriately titled email trails, for the 
one or two lines of agreement I knew we’d recorded ... somewhere. 
When I’d eventually find them, they were often embedded in an 
email containing personal exchanges of which neither of us could 
be proud. The tips in this book will help you avoid that situation 
and many others.
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Chapter 1 - My Side of the Story

When others told me their story and offered advice I 
remember thinking, OK but that won’t happen to me. I wish I’d 
listened more carefully and followed their advice sooner. I should 
have taken matters more into my own hands earlier. Perhaps I 
should have heeded the advice of those who told me to practice 
yoga or learn to meditate. It’s not too late for you to listen.

Your situation will undoubtedly be different to mine, though 
I’m quite certain it will be the same in several aspects:

	 I was in love and I did not enter into my marriage, and the 
raising of a family, aiming to get divorced;

	 The experience was sad, hurtful and took time and 
conscious effort to come to terms with;

	 I lost my authentic self for a while and my self-confidence 
took a severe knock.

And finally, the way in which I am most convinced your 
situation will be identical to mine:

	There will always be three sides of the story depending on 
who is telling it: your side, their side … and the truth.

Separating, moving back to Australia and getting divorced 
brought about a challenging few years but I’m grateful for what I 
have learned. Almost immediately after the settlement was reached 
and the divorce granted, I felt I had cast away a boat anchor that 
I’d been dragging around for years. The road to finding my whole 
self again has been long and of course, there have been mistakes 
made and lots of hiccups along the way but I am far happier now 
than I was for many years of my marriage. I am grateful for the 
whole experience.
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At this point, I’m reminded of a sign I once saw in a primary 
school reception area. It pays to remember the sentiment behind 
it when telling your story or listening to others relaying the story 
of why their relationship ended. 

We promise not to believe everything your child 
says happens in your home,

if you promise not to believe everything your 
child says happens in our classrooms.
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Is Divorce the Answer for You?

Are you really ready to get divorced?

One of my dearest friends shared a decision making tool 
with me many years ago. I use it to this day to make all manner 
of decisions. If you think you’re ready to end your marriage, ask 
yourself:

With all of the consequences of my decision, will it make me 
any happier?

If the answer is yes, just go through the pain with the goal of 
a happier life in clear view. If your answer is no or you’re not sure, 
then don’t do it.

Instead, narrow the scope of the question, reinvest in the 
relationship, and try again. It sounds simple, doesn’t it? It’s a 
simple concept, but it it’s not easy. The difficulty comes in factoring 
in the consequences. You must take all of the consequences of your 
decision into account.

There are serious downsides to ending a marriage. You must 
be prepared to separate from anything that’s still good about your 
marriage and your partner and be prepared to go it alone. If you’re 
always bickering with your partner over money, their roving eye or 
their haphazard parenting, the prospect of not having to engage in 
the conflict anymore may seem like a tremendous relief and very 
appealing. However, what irritates you now about your partner 
might amplify upon separation.

Ending the marriage is likely to inflame existing conflicts 
and highlight the inadequacies in the partnership. The traits your 
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partner may try to temper while you are married will be given free 
rein once you separate and they no longer have to be accountable 
to you or your marriage.

If you are a parent, you will have very serious considerations 
about how the consequences of your decision will impact your 
children. This is one of the most gut wrenching aspects of any 
family break up. Throughout this book we will be offering tips 
on how to effectively co-parent to minimise the negative impact 
on children. Co-parenting and helping your children to cope 
effectively with your family split is such an important and complex 
topic and as this book goes to print, we are already researching for 
another book in the Divorce Resource series, ‘Parenting through 
Separation and Divorce’, which will deal with parenting issues in 
far more detail.

There will be setbacks, and you need to have a plan in place 
to counteract them. If you’ve considered all of this and still feel 
you’ll be happier in the long run, then you’re well placed to forge 
a clear path. You should prepare yourself for separating, and then 
work through the tough practical and emotional aspects, piece by 
piece, to put together a new life picture for yourself.

Once you are sure you are making a sound decision, just 
make it happen with as much integrity, compassion, and respect as 
you can muster and open yourself to the opportunity of a happier 
life. If the answer for you at this stage is no it will not make you 
happier, then narrow the scope of the question to consider other 
options. For example:

With all of the consequences of my decision, will it make 
me happier to stay in the home and agree to attend counselling 
sessions with my spouse?
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Continue to narrow down the scope of the question until the 
answer is yes. Then change that one thing about yourself or your 
marriage one question at a time, until you’re happier, or you’ve 
reached a point of certainty and know in the end it will make 
you happier to separate. With good luck, participation from your 
partner, and consistent hard work, you might realise that all of the 
smaller changes have made you happier, and the original question 
is no longer valid.

Below is a generalised and compressed list of issues you 
might want to consider if you’re trying to reach a decision about 
whether to separate or continue working on your relationship; 
questions to get you thinking about where you are in your 
relationship now:

	What was the marriage like when it was at its best, and is 
there the slightest chance of getting back to that point or 
close?

	What is the emotional/physical/financial cost to you of 
remaining in the marriage?

	What would the negative impact be on your children if you 
remain in the marriage or if you decide to separate?

	Is what’s happening in your marriage normal behaviour, or 
is it abnormal/criminal?

	Is the decision to divorce based on your own self-awareness 
or is it a reactive, emotional decision based on your spouse’s 
actions?

	Are there any third parties involved, and if so, are you both 
willing to cease all contact with them?

	Are you making an impulsive decision clouded by feelings of 
infatuation for another person?
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	Are you willing to compromise or put in any more effort to 
save the marriage?

	Are you ready to accept shared care arrangements for your 
children and work on a new relationship with your spouse 
as a co-parent?

	Do you have a choice, or is your partner calling the shots?

Most experts advise us not to make life changing decisions 
when we’re in a state of emotional turmoil. If you have been 
experiencing something unusually stressful such as the death of 
someone close, retrenchment, a catastrophic financial crisis or you 
have recently found out something shocking about your spouse’s 
past or current behaviour, it may not be the best time to make a 
decision about whether or not to end your relationship. Similarly, 
if you are suffering from any form of mental illness, you may not 
be in the best place to make the decision to separate.

You might benefit from discussing your worries with a 
trained professional, trusted friend, or family member. It may 
well be better to discuss these issues with an impartial third party. 
Discussing your grievances and the intricacies of your relationship 
with those close to you may tarnish the reputation of your spouse 
in their eyes. This could be detrimental to the relationship 
should you decide to stay in the marriage. Also, if you decide not 
to take their advice, the relationship with your confidante may be 
compromised.

Many people have been through this experience or are going 
through something similar to you right now. I’ve gathered some of 
their stories, tips and warnings on the Divorce Resource website. 
We’ve also compiled an extremely valuable separation checklist. 
I’ve listed all the things I wish I thought to consider and many that 
others have told me they wish they had thought about earlier; little 
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things which are easy to overlook in the heat of the moment and 
may cause big problems further down the track. The List contains 
over 2oo points which you should consider before and after you 
separate and divorce. It’s been referred to by users and experts 
as ‘the divorce checklist to end all checklists’. Go to the Divorce 
Resource website to download it now for free.

At times it may feel as though you’re the only person who 
has ever experienced what you’re going through. Recent trends 
suggest one in three marriages end in divorce within the first ten 
years of marriage. There are around 5o,ooo divorces in Australia 
annually. That’s 1oo,ooo directly affected adults every year and 
this doesn’t even include the thousands of couples in de facto 
relationships who decide to part ways.

If you’re concerned your children might be misfits or feeling 
isolated, it’s worth noting that just under half of all divorces 
occur between couples with children under eighteen years old. 
This means that each year, at least 50,000 children experience 
the divorce of their parents. When their parents split, it’s not 
something most children will advertise to their peers, but rest 
assured, they will cope. They will discover many other children 
who are going through or have been through it too. You may help 
your children by talking to their teachers, carers and the parents 
of their friends on their behalf, just to let people know your child 
may need a little extra care at this time.

Children of all ages may feel they are in some way betraying 
you by also loving their other parent. This is often an issue if your 
spouse had an affair or there was some other obvious catalyst for 
the break up. You will do your child a huge favour if you are able to 
verbalise that it is okay for them to continue to love both parents. 
The truth is, in most cases, they will anyway. Telling them you 
accept this sends a powerful message they can depend on you to 
be the adult and frees them from guilt.
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You can see from the graph below that it’s been a steady 
trend after a significant spike in the mid-seventies and you are not 
trailblazing.

Source: Australian Bureau of Statistics

The huge increase in the divorce rate in the second half of 
the last century represents one of the most spectacular changes in 
family demographics in Australian history. So, what was behind 
the huge spike in divorces in 1976? It can be blamed fairly and 
squarely on the introduction of the no-fault divorce under the 
Whitlam government, in the Family Law Act of 1975.

Before 1975, there were fourteen grounds for divorce, the 
most common being adultery, desertion, cruelty, and drunkenness. 
The court viewed the couple in terms of a guilty or innocent party 
and inevitably the guilty party was the one to pay in the property 
settlement process. The 1975 Act abolished these concepts. The 
only grounds for divorce now is called irretrievable breakdown.
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The only evidence required for divorce now is that you have 
lived apart for at least one year and one or both of you see no way 
forward for resurrecting their relationship. In some instances, a 
couple may still be able to prove grounds for divorce, even if they 
both live in the same house but live separate lives. The court no 
longer wants to hear about the undesirable and hurtful conduct of 
your ex-spouse. And, an errant spouse doesn’t always equate to a 
bad parent. You are unlikely to be compensated for your spouse’s 
bad behaviour in a property settlement or residential arrangements 
for children. Conduct is almost always irrelevant.

If you feel you’re the slighted party, this may seem harsh. 
You won’t have to walk far to find a divorcee who will agree with 
you. The only time where consideration may possibly be made is 
where there have been exceptional circumstances in relation to 
financial wastage or fraud, non-disclosure of assets, or extreme 
violence and abuse. You will serve your psyche and your bank 
balance well to remember this harsh reality.

Regardless of what led to your separation, if the Court were 
to rule on your matter it would consider only relevant facts and 
look to find a solution which is fair and equitable to both parties. 
Fair and equitable isn’t always 5o/5o and is not an exact science. 
The ruling handed down could be anywhere within a range of 
predictable possibilities. If you decide to separate, your goal from 
the outset should be to settle your matter without going to court. 
This will save you money and stress, and with the backlog of cases 
on court appearance lists currently, it is likely to save you time.

Although getting divorced and settling your property is in 
essence a legal process, in most cases, the legal aspect really only 
comes in to play in making the agreement legally binding. Up 
until you reach agreement, much of the negotiation would benefit 
from the input of a financial, parenting or communication expert. 
Perhaps getting a lawyer should be the last thing you do.
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Sometimes, resolving the matter through the Courts is 
unavoidable and in most of those cases, though it is not mandatory 
to be represented, most people engage a family lawyer. If you are 
represented, keep in mind that taking up valuable time discussing 
how you’ve been wronged by your ex-partner with your lawyer, 
accountant, or mediator, when you’re paying by the hour, will cost 
you a lot of money with absolutely zero return on your investment.

Set a goal at the outset to settle 
your matters out of court.

The only person you should pay by the hour to discuss the 
events that led up to your separation and how you are coping with 
the consequences, is a trained counsellor or psychologist. Many 
people find it beneficial to go through a counselling process shortly 
after separation. This can help to quell some of the emotional pain 
before getting down to the nitty-gritty of negotiating property 
distribution and arrangements for children and pets. If you feel 
that you might benefit from this, try to engage a counsellor who is 
trained in collaborative family law. The collaborative approach is 
explained in detail later in this book.

So, if you are negotiating through a third party or dealing 
one to one with your ex-partner, remember to concentrate only 
on the relevant facts. When it comes to dealing with your advisors 
and the practical and legal aspects of divorce, give them the basic 
overview of what you feel was at the heart of the breakdown and 
leave the sordid details out of the equation.
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Reactions to the Decision to Separate

Whether you made the decision on your own, amicably with 
your partner, or it was thrust upon you, the breakdown of any 
significant relationship is an emotional time for you and everyone 
close to you. No doubt there have been people around you offering 
all sorts of positive, glass-half-full messages. Welcome to a world 
of clichés. You know the ones:

	When one door opens, another closes;

	It will all be okay in the end;

	You’ll look back on this in a year and think it’s the best thing 
that ever happened to you;

	There are plenty more fish in the sea ...

Although these people really do mean well and have your 
best interests at heart, it can be downright irritating. Often they 
are firmly entrenched in the smug marrieds set. They have not 
experienced a divorce themselves and it seems they can’t possibly 
understand the intricacies of your situation. You are probably 
thinking that unless they have been through it themselves, how 
could they possibly know how you feel?

From the outside looking in, they don’t understand it.
From the inside looking out, you can’t explain it.
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You’ll be amazed how quickly their outlook changes 
if their marriage ends. Forgive them and yourself for the  
self-righteousness. Try to understand that because they can’t 
relate to the feelings of fearfulness, anger and anxiety you have, 
they don’t know quite what to say. Those who’ve experienced a 
death in the family will know what it is like to be on the receiving 
end of jaw-dropping, inappropriate comments from people who 
mean well. The need to be comforting leads some people to sprout 
inane clichés or offer condescending advice. Be tolerant. They are 
no doubt genuinely sincere in their concern for you.

Eventually, I realised that at least the opening and shutting 
doors cliché is spot on. For every action, there is an equal and 
opposite reaction. One door closes and another opens. It’s the 
natural flow of all things in the universe. As someone famous once 
said, it’s too bad we often look so long and regretfully upon the 
closed door that we don’t see the one that has opened for us.

It’s uncomfortable to go through the new door. You can try 
to resist, but if you’ve just separated from a long-term partner, you 
have no choice. That door has closed. The goalposts have moved. 
Your circumstances have changed, and you must play with the 
hand fate has dealt you. How you deal with it is your choice. You 
do always have a choice. And, your choices will have a tremendous 
effect on how well you emerge when the dust and the property 
settles.

Perhaps you have friends or family who have been through 
a bad divorce and have strong views on how you should proceed. 
It can be very useful to talk with these people but often your 
circumstances may be very different. Don’t get wrapped up in their 
views. Follow your own gut as to how you should proceed.

The upheaval of a divorce cannot be underestimated, and it 
will take quite some time to come to terms with the adjustments. 
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Just when you think you are on top of it something will topple you 
backwards again. It’s the same for men as it is for women, though 
perhaps it happens in different ways and without a doubt, women 
talk about it more readily.

Clichés aside, the change is inevitable. So, work hard to 
embrace your new life to make the most of what’s coming next. 
Once you slow down, have a good look around, and get comfortable 
with your new surroundings, you’ll discover your new space isn’t 
anywhere near as frightening as you imagined it to be. In fact, it 
might just be better.

It’s human nature for the circumstances that led to the 
breakdown of a marriage to have an impact on the individuals 
involved, including children, extended family and friends. Each 
will respond emotionally during the divorce process and beyond. 
But as the cliché goes, you can’t change what’s happened, you can 
only change how you react to it.

Brace yourself! It’s inevitable that in the first months, or 
even years, after a divorce, many different doors will be opening 
and closing. You always have a choice as to how you react. It could 
be nerve-wracking and debilitating, or exciting and empowering. 
I’m told the only difference between the two states is a smile. The 
choice is yours.

Follow your bliss,
and the universe will open doors for you

where there were once only walls.

~ Joseph Campbell
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Advice and Assistance

You will have many questions and need emotional support 
in the early days. It may be beneficial for you to consult resources 
such as your local doctor, spiritual leader, or a trained marriage 
guidance counsellor. Consider the real benefit of working through 
your emotions with a specialised mental health professional.

Sooner or later, you will feel up to planning how to approach 
the practical side of the split. You will want to know how best to start 
organising yourself and your finances to work towards closure. The 
time lapse between the initial separation and when you feel ready 
to move forward will vary for every individual. There’s something 
to be said for allowing a cooling off period before tackling the 
logistics.

This is not the same as ignoring it and hoping it will magically 
go away. It won’t! In fact ignoring it could complicate issues. At 
some point, you’re going to have to deal with reality and formalise 
your separation. When you do, you can utilise a range of advice 
from many different resources. Many elements are discussed in 
this book plus you will find a list of available resources at the back 
of this book and on our website.

In cases where the relationship has only recently broken 
down or it’s imminent, some couples find it easier to obtain legal 
advice together, before truly separating. This often prevents 
confusion and uncertainty in the early stages, though it is only 
possible where you are still reasonably amicable. Consider taking 
advice together, from a neutral, collaboratively trained counsellor 
or financial expert, and creating your own snapshot of your 
circumstances before you take legal advice.
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It’s not recommended to obtain advice or counselling at 
this stage from a friend or family member. Though they can be 
an excellent source of support during your separation, they tend 
to be emotionally involved and biased. When family and friends 
openly choose sides it can keep the divorcing couple from working 
towards a solution together.

There are community services to assist you and your 
partner to work through problems in your relationship and help 
your family adjust amicably to your separation and divorce. They 
offer advice on how to seek and comply with court orders. Go 
to www.familyrelationships.gov.au or you can call the Family 
Relationships Advice Line at 1800 050 321 for assistance.

Divorce Resource has developed a software program we call 
The Split Kit. It’s a comprehensive, yet simple to use program. It 
prompts you to answer the questions a lawyer might ask in their 
first few meetings with you. Based upon your answers and the data 
you enter about your family circumstances and financial situation, 
the system generates forms and worksheets to help you organise 
the practicalities of your separation, provide information to your 
advisers and progress through the divorce process, including 
negotiating the division of assets.

 

SPLIT KIT DISCOUNT CODE: 
FIRSTSTEPS15

Use this code to receive a $15 discount off
the website purchase price.

Valid until 31st December, 2o16.
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The Split Kit contains tools to help you manage processes, 
record property and finances and to assemble a body of admissible 
evidence if you have been in an abusive relationship. The Split Kit 
precisely aims to alleviate the opportunity for conflict which may 
arise around the issues of property settlements and co-parenting.

Once purchased from our website, you can download the 
software immediately onto your PC or Mac. This ensures that all of 
the personal data you key in is always securely maintained on your 
hard drive and doesn’t travel across the internet. If you and your 
spouse can communicate well enough to prepare the data in the 
Split Kit together, you can share the information you collate. This 
may help to avoid misunderstandings or duplicate the document 
discovery costs.

It’s important to familiarise yourself with the family law 
system and understand the preliminary admin requirements. 
Once you get to the point where you need to engage a lawyer or 
financial advisor, they’re likely to bill you for every unit of time 
they or their support staff spend attending to your matter.

Having worked in many professional firms, I know that a 
unit of time can be as short as 6 minutes and all professional firms 
have productivity targets. You can imagine how tempting it might 
be for anyone who has worked on your file to round up a unit or 
two at the end of their long week. Don’t be the client who has a 
few units tacked on to their account every day. Assist your lawyer 
and their staff to work on your matter in more productive, longer 
blocks of time by ensuring your documentation is as complete as 
possible before you engage their services.

A lawyer is unable to offer advice specific to your 
circumstances if they do not know exactly what they are. They need 
a snapshot of your personal, financial and family situation. One of 
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the key reports generated by The Split Kit system is a Summary 
of Separation, which is a snapshot of your personal, family, and 
financial situation and provides the chronology of significant 
events within your relationship.

The Summary of Separation, forms the backbone of your 
disclosure documentation. You will give this to your professional 
advisors in your first meeting or even forward it to them beforehand. 
The summary helps to greatly minimise legal costs associated 
with the initial discovery phase. It will show all of the information 
required to offer you professional advice relevant to your specific 
set of circumstances from the first meeting if you decide to engage 
either a lawyer or other professional.

Without this specific information, lawyers can only offer 
generic advice. This snapshot of your situation would normally 
be collected over several visits. The expert would advise you what 
they need and where to find it. Then you must go to collect and 
provide all the requested documentation. At another meeting, you 
will provide it for the lawyer to register, file and peruse to extract 
the snippets of information which are relevant.

This phase is a stressful time and even the most organised 
people tend to be a little forgetful. Information is often incomplete 
and this requires additional explanations or reminders sent, 
further adding to the disbursement costs. Depending upon the 
complexities of your separation and your financial structures, 
before a lawyer even starts to offer specific advice, the costs can 
run into thousands of dollars just to create a snapshot of your 
circumstances and explain how the system works.

Working through the Split Kit ensures that should you 
decide to meet with a lawyer, you will be well prepared and this 
translates directly to savings for you. The Split Kit contains valuable 
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information as to what you will require in terms of documentation 
and where to source it. It has the ability to attach images, scans, 
and video and voice recordings to records so that you always 
have relevant documentation to hand. If you do decide to take 
professional advice, they will require copies of your documentation 
which you should provide to save being charged.

Licensed Split Kit users have free access to the Split Kit Vault 
on our website. The vault contains documents, forms, templates 
and services which are complimentary to the separation process. 
We are continually adding useful and valuable resources to the 
vault plus discounts on new books and products as we release 
them.

The Split Kit software will help you to open the channels 
of effective communication between you and your ex and each 
of your advisors. If you have a reasonably amicable relationship, 
you may even be able to work through to a consented agreement. 
Whether you use it together with your ex-partner or on your own, 
when you do start seeing professionals, you will be paying by the 
hour for their expert opinion and not for general advice and simple 
administrative tasks.

With the help of The Split Kit, take back control over the 
practical aspects that you can control during this time of turmoil. 
Empower yourself to manage much of the basic admin tasks 
yourself.

By developing routines, managing your finances, collecting 
relevant information, filing it all in one place, and maintaining 
good records, you will gain a measure of control over the practical 
aspects of getting divorced. This will in turn help you to manage 
the emotional aspects. It’s imperative to get organised. For more 
information and details of The Split Kit, please visit our website.
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Once you separate, you should redefine the boundaries 
around how you interact with each other as soon as possible. Often 
one person has been considering their options for a longer period 
of time. This leads to a disparity in readiness to accept the new 
realities. Sometimes, one person has emotionally left the marriage 
to the point they are already romantically involved with someone 
else. This leaves the jilted partner with an enormous amount of 
emotional catching up to do.

Although it may be tempting to seek revenge, don’t. The best 
revenge is a life well lived, not an internet-sensationalised, asset-
grabbing act of lunacy that involves his car, her beloved garden, or 
crustaceans of any description.

When a marriage or de facto relationship ends, there’s often 
a similarity in the flow of emotions to grieving the death of a loved 
one after a long illness. No matter how prepared you thought you 
were for the inevitable, it’s still a shock when it actually happens. 
In a similar way, few people have a clear understanding or 
appreciation of the reality of life after separation. It’s important to 
set boundaries in the following areas.

Your Intimate Relationship

You need to recognise from the outset that if you no longer 
wish to be married to your partner, or even if you do but they 
have decided to end the marriage, they are free to pursue other 
relationships with little to no consideration for your feelings. It’s 
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hurtful and arguably disrespectful, but it is not illegal, and it does 
happen often. Whether your ex had an affair or found a new partner 
after you separated, is almost never relevant to the property split 
nor is it likely to hinder their right to shared parenting.

Define exactly where you are in your relationship with 
each other and what’s expected as acceptable behaviour in terms 
of relationships with other people. Is yours a short-term trial 
separation with a view to giving each other some space and trying 
to reconcile, or are you separated right away and all that’s left is 
to work out the legal finality? Will you both see other people, as 
friends or dating? Discuss whether or not it is okay to introduce 
new friends or romantic interests to your children and other family 
members.

Defining the relationship boundaries early in your 
separation will help you to determine where you stand, and 
lessen the chance of misunderstandings and hurtful surprises. It’s 
helpful to know your ex’s position so you can start adjusting your 
own emotions and behaviour to align with your new reality. Expect 
a few heated discussions and some tears. It’s not easy, especially 
if it’s been unexpectedly thrust upon you. Consider sending a 
non-confrontational email simply recording an outline of your 
understanding of the discussion outcomes.

There’s no guarantee that either of you will stick to these 
boundaries, since they are in no way binding. Consider it more as 
a way of showing respect to each other for all that you’ve shared in 
the past and a show of your intention to remain respectful as you 
set about dissolving your relationship.

One more important note - resist the temptation to have 
one last sexual encounter for old times’ sake. It’s unlikely to add 
clarity, and it’s not unheard of to result in a new addition to an 
already dismantled family.
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Your Personal Safety

Define clear and firm boundaries around your physical 
and mental well-being, as well as that of your children. If you’re 
experiencing violence, you have rights. If there’s abuse or the threat 
of abuse, it may be a crime punishable by law. Start by relocating 
to a safe premises if necessary. Notify your children’s school or 
any other carers if there are restrictions on who can access your 
children. If you don’t have friends or family who are able to assist 
you, seek help from the community services within your area.

If you need immediate assistance in a crisis,  
call the police on 000 (triple zero)

at any hour.

There is an extensive list of points relating to protecting 
yourself and your family in The List, the free checklist which can 
be downloaded instantly from our website. Family Violence is 
covered in more detail in a later chapter.

Living Arrangements

The home you live in with your spouse is sometimes referred 
to as the marital home. Establishing the boundaries around living 
arrangements is high on the list of priorities for most couples when 
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they separate. In property settlement matters there is little, if any, 
legal advantage if you are the one who stays in the family home or 
the one who leaves.

A couple may remain in the same home but cease living as 
a couple and still be eligible to file for divorce after one year of 
living with that arrangement. It is referred to as living separately 
under one roof. People may choose this alternative for a number of 
reasons. Perhaps neither party is financially able to get their own 
place, they may be waiting for children to finish school exams, 
or there is some other milestone to be reached before moving is 
viable.

If you continue to live under the same roof, you will need to 
work out how you will share the house and define the roles each 
of you will have regarding chores and general activities. How will 
you pay for the general upkeep of the home? Where will you sleep? 
If your relationship has deteriorated too far to be comfortable in 
each other’s immediate vicinity, discuss how to divide up areas of 
the home for separate use, or manage the space around times you 
each use it.

If there are children living in the home, it is vitally important 
to shield them from conflict. Define how childcare and family time 
will be managed. Will you be eating meals together or spending 
any time together as a family unit? Talk about how you will each 
spend leisure time and whether new friends you make should be 
brought into the home. Map out a plan and document it. Date the 
agreement and both sign it. This may be useful when you’re ready 
to apply for a divorce because you will need to show you’ve been 
living separately for at least one year.

In some circumstances, it’s possible to obtain an order to 
exclude the other party from the home after separation. There 
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are specific provisions that need to be taken into account before 
the Court will make such an order. Magistrates can now make an 
order that says a violent person should leave the home and live 
somewhere else, though this process can be slow.

The most important consideration for the Magistrate is 
the protection of the affected family member and any children 
involved. You need valid grounds to make the application. With 
proof, police can also issue a restraining order ensuring that a 
violent person is removed from the home. If you’re in imminent 
danger, this may be the more effective approach.

Making an application for a restraining order should be 
carefully considered. If the situation is not an emergency, legal 
advice should be sought before making an application against 
another person. If you wish to remain in the home and exclude the 
other party, seek legal advice before opting for a restraining order. 
With all applications of this nature there are costs involved.

If you are renting the marital home, some states give a 
tenant the right to end a lease when domestic violence and safety 
are issues. If you do move out for any reason, and your name 
remains on the lease or title for the property, there’s nothing to 
prevent you from moving back in, unless there’s an order in place.

In the case of a lease held in both names, confirm with the 
landlord that the person who remains in the home is responsible 
for paying all of the costs associated with the property, including 
the rent. You and your spouse should sign an agreement assigning 
or transferring all rights if one of you has moved out. If your 
landlord won’t remove your spouse’s name from the lease, consider 
including a hold-harmless clause in the agreement that indemnifies 
the spouse who moved out from liability. The remaining spouse is 
required to make every effort to remove the other spouse from the 
lease as soon as possible.
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If your lease ends prior to your settlement being finalised, 
you will need to address any lease rights such as options to 
purchase, and how refunds of security deposits will be handled 
and then advise the landlord accordingly.

Make suitable arrangements to ensure that each of you 
is appropriately housed, all expenses are met, and any children 
involved are well cared for and have access to both of their parents.

The Children

The nurturing of children at the time of separation is a 
primary concern for every good parent. The number one boundary 
you should agree to set around the care of your children is to shield 
them from all forms of conflict between their parents and any 
third parties involved. Make a firm pact not to criticize their other 
parent, either directly to the child or to anyone else if the child is 
in earshot.

It’s understandable that a parent’s primary fear in a 
separation will be losing the connection or involvement with 
their child. Many parents want to know what their rights are over 
the parenting of their child and how they can retain custody. It’s 
very important to understand, from the outset that it is the child 
who has the rights, and not the parent. The child has a right to 
spend time and communicate with both parents. The parents have a 
responsibility to allow this and provide for the child’s well-being. 
Custody is an outdated concept. Parenting orders and agreements 
refer nowadays to who the child lives with and how much time 
they spend with and communicate with their other parent.

In the vast majority of cases, it is in the best interests of 
the child to have a relationship living with, spending time with 
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and freely communicating with both parents. Unless there are 
circumstances which place your child’s well-being in real danger, 
do not alienate the other parent to serve your own needs. It is vitally 
important that both parents put their own insecurities aside in an 
effort to minimise the negative impact of the family breakdown on 
your child.

Take care of housekeeping matters between the two of you 
without involving the children. Even young adults benefit from 
this. Make sure there are adequate arrangements in place to 
provide for the proper accommodation and financial support of 
the children when they are spending time with each parent. Set 
clear boundaries around communicating about arrangements 
for children directly with each other. Do not use the children as 
messengers.

Engage in a pleasant and interested way with your child 
when they return to you from their other parent but do not ask 
them to make comparisons about how much fun they had or which 
home they prefer. Set firm rules with yourself about fishing for 
information about your ex’s lifestyle through your children.

Children will react differently to the separation of their 
parents based on the circumstances leading up to the split, gender, 
age and their own unique character. Agree on effective ways to 
communicate with each other about how your children are coping 
and what steps you need to take to determine if they require 
additional support. Children often benefit from talking with an 
independent third party like a counsellor or an understanding 
teacher. Try to facilitate this where possible.

If you have infants and toddlers, it can be particularly 
difficult to come to terms with the realities of shared parenting 
arrangements. There are several schools of thought by experts as 
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to when children are old enough to cope with varying amounts of 
time away from their primary caregiver. You may find benefit in 
seeking advice from a neutral child specialist at the outset on how 
best to enable the child to spend time with each parent. Always 
keep the child’s best interests for age appropriate development at 
the forefront of your decisions.

Whatever arrangements you do make, it is important in this 
age range to establish a system for effectively monitoring their 
feeding, play and sleep routines. Consider jotting down the details 
in a notebook which stays with the child or using one of the smart 
phone apps available, many of which are free.

Even in the first traumatic and emotional weeks after 
separation, putting the children’s well-being first is likely to be 
one of the major issues upon which you both readily agree. These 
early stages are usually a good time to map out at least the basics 
of a parenting plan. A parenting plan outlines the family values 
and helps you to agree guidelines for effectively co-parenting by 
applying your values to how you will interact with the children 
when they are spending time with each parent. You can access a 
free Parenting Plan Template on our website.

Getting the Word Out

Research shows that most children are told about their 
parents’ separation in a face-to-face conversation with their 
mother. However, it’s generally considered best for the children 
for both parents to decide beforehand what each will say and 
then schedule an appropriate time to tell them together. It’s a 
sad moment, and it’s understandably upsetting. Try to keep your 
emotions in check during the time you are in front of your child. 
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This will be more reassuring for them. The truth is you’ll probably 
have plenty of hours alone for a heaving sob.

Your child will be anxious about what the changes mean 
for them and it’s important for you to show that you are together 
enough to care for them properly. To the best of your ability, 
reassure them that even though things will be different, they still 
have a family, it’s just that you won’t be living together any more. 
Let them know both parents still love them and you’re working 
together to make the changes as smooth as possible for them. If 
you have been in an abusive relationship, assure them you are 
taking steps to keep both you and your child safer.

As time goes on, you are likely to have good and bad days. 
Protect your child as best you can from the highs and lows of your 
emotions. This is difficult but it is important in order to allow them 
to continue to be a child. That is not to say that you should not 
let them see that you are sad or upset but do not make them feel 
they need to shoulder the responsibility of caring for you in your 
sadness, or provide you with company in your loneliness.

For the sake of your children, in your darkest hours when 
you are feeling emotionally weak, this is when you need to be at 
your strongest and most disciplined. It won’t be easy but you will 
be able to do this on your own. You will find the strength and 
courage you need. You will be enough for them as a single parent.

The point when you feel comfortable telling other people 
of your separation will vary between couples. Some agree not to 
tell anyone until they’ve reached a better understanding between 
themselves. Others elect to get the news out quickly. When 
you’re ready to tell family and friends, decide what you will say 
and whether you will speak to them together or independently. 
Consider letting them all know at around the same time so there’s 
less time for the story to be relayed and distorted or for someone 
to feel left out of the loop and offended.
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Keep the lines of communication open with family friends 
as much as possible without divulging too many of the intimate 
details. Keep it respectful. Remember, there’s a good chance your 
spouse is telling a story that’s at the very least, somewhat different 
to the one you’re telling. So stick to the facts you’ve agreed upon 
and don’t give anyone unnecessary fuel to escalate accusation or 
blame. Yes, I know this is nigh on impossible, but do try.

Regardless of your spouse’s actions and your opinion of 
their role in the demise of your relationship, blood is thicker than 
water. Their family is almost certainly going to support them. 
Keep your conversations with their family as neutral as possible. 
They may even support your decision to leave but they don’t want 
to hear you incessantly running down their child, sibling, or in the 
case of second marriages, their parent. Hopefully, your family will 
be equally supportive of you.

For those outside your family group, you could draft a brief 
factual email and send it to them all at once. If you do this, use the 
blind copy feature, so they don’t see the other recipients on the list.

For those on the periphery of your life, to cover those 
awkward, unexpected moments when someone asks about your 
spouse, come up with what I call an elevator speech; a few succinct 
lines you could deliver in the time it takes to go up a few floors in 
a lift. This is especially useful when a question is asked in front 
of children. Try something along the lines of ‘we’ve recently 
separated, and I’m sure you’ll understand it’s not something I 
feel comfortable talking about right now.’ Then immediately 
follow this by asking an unrelated question. One direct sentence 
lets the person know the truth of the situation straight from the 
horse’s mouth without giving them any fuel for gossip. Changing 
the subject also gets you over the awkward silence that is sure to 
follow.
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It’s useful to have a similar short answer prepared for 
when you meet people for the first time and they inevitably ask 
‘So, what does your husband/wife do?’ Choose a short, neutral 
answer, something like ‘His/her name is -----, but we’ve been 
separated for some time now.’ Then keep the conversation flowing 
by flipping the focus back to them with a question about their life. 
Again, you are giving factual information, presenting both yourself 
and your ex in a reasonable light (whether they deserve it or not) 
and providing an opportunity for the other person to move the 
conversation along with minimal embarrassment.

It’s strongly advisable to have a brief confidential chat 
with your employer or employees about the change in your 
home circumstances, as your performance may be affected. They 
may be able to offer you employer sponsored support through 
the transitional period. Some progressive employers now offer 
compassionate leave for people affected by family violence.

Discuss the changes to home life with your child’s carers 
or teachers. Family splits are commonplace, and the school will 
probably have a confidential system in place to support you and 
your child. Being aware will enable the teacher to temper their 
response accordingly to any changes or insecurities they notice in 
your child’s demeanour, interactions with peers or application to 
their studies.

Holidays and Special Occasions

There is a series of firsts to get through. It can be painful, 
especially if there are children involved. You must face the reality 
of having to spend time alone while they are with their other 
parent. For many parents, this is the first time in their child’s life 
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that they have spent significant time apart. It is without question 
an incredibly difficult adjustment to accept, if not the most difficult 
aspect of a family split.

If you don’t have children but you’ve been in a relationship 
for a long time or have moved location away from your support 
network, you too will feel isolated and lonely. It’s confronting but 
with some planning, you might get used to or perhaps even enjoy 
the solitude.

Map out the special occasions that are coming up and decide 
on the boundaries around how you will communicate with your ex 
about the arrangements. Agree on the amount of notice you will 
give each other before the date about the anticipated schedules. 
For celebrations involving extended family, will you visit each 
other’s families together, spend time with them separately or not 
see them at all? If you have children, agree on how the children 
might be able to spend time with each of you or your extended 
families on days of special significance, such as Mother’s Day, 
Father’s Day, and birthdays?

These types of occasions can be a stressful time for children. 
They might worry about a parent who is left alone being sad and 
lonely. Try to maintain your composure in front of children to make 
it easier for them, then look to your friends and family for support 
and company or treat yourself to a special indulgence or some rare 
solitude. If you decide to be alone, be sure to plan in advance what 
you will do with your time. Set yourself some tasks that will keep 
you focused and busy. Make sure you include time for a special 
extravagance for yourself; a reward for your resilience.

If you’ve agreed on a weekly routine for the children to spend 
time with each of you, try to be reasonable and flexible about small 
changes. Consider it from your child’s point of view.
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Don’t leave them feeling sad or guilty knowing that their 
other parent is alone on a special day that would ordinarily be 
celebrated together. Also, consider how you might feel waking up 
on Mother’s or Father’s Day alone. Would you prefer your kids to 
be with you? Would you like your children to be allowed to visit 
their relatives on their birthday? Try to accommodate the changes 
to at least the same degree you would hope your ex-spouse would 
make allowances for you and your family.

Finances

For most, money is one of the first issues you will want 
to address after separation. Almost all of the people I have 
interviewed agree that it is vital to address the money issue in the 
early stages of separation. And, if it’s not handled well, it is the 
source of much conflict. Even more so for those who delayed?

If it is possible when you separate, aim to have enough cash 
set aside to support yourself for at least several weeks. Establish 
some rules around how much each of you will need to spend on 
living expenses monthly and where that money will come from. 
Put measures in place to protect your individual credit ratings. 
Agree how debts will be serviced and how your living costs will be 
met. Put your agreement in writing and both sign it.

Financial issues are discussed in detail in the Finances after 
Separation chapter of this book and there are many resources 
on our website including The List, which is a free checklist and 
contains over fifty points relating to your finances. The third book 
in this series will deal with finances after divorce in detail. The Split 
Kit also has tools designed specifically to assist you in managing 
your finances and property settlement whilst keeping legal fees to 
a minimum.
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Methods of Communication

One of the primary aims of Divorce Resource is to minimise 
conflict between you and your ex-partner. The tools in The Split 
Kit are designed to help you communicate effectively and lower 
the risk of arguments by limiting the opportunities for conflict.

You will save yourself a lot of anxiety and inconvenience if 
you agree some boundaries from the outset about how and when 
you will communicate with each other. Consider restricting the 
hours during which you should contact each other for non-urgent 
matters, as well as your expectations about reasonable turnaround 
times for responses.

Agree on firm rules about how you will communicate when 
you see each other as you collect or drop off children as this is 
a time that is fraught with possibilities for conversations to 
descend into pandemonium. When emotions run high, it’s often 
more effective to communicate via texts or emails. When you do 
communicate with your ex-partner, stick solely to the topic that 
requires addressing. There is a chapter later in this book dedicated 
to making your communication more effective.

Timeframe for Dissolving your Marriage

Soon after you separate, try to establish a desired time frame 
and a realistic, workable plan for dissolving your marriage. You 
will be able to do this more effectively if you have both read the 
latter chapters of this book and familiarised yourself with what to 
expect from the family law system. Divorce Resource recommends 
a collaborative approach to negotiating agreements.

Be aware that each of you will be at a different stage of coping 
and accepting the changes. One or both of you may benefit from 
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an agreed cooling off period when no major decisions or changes 
are made.

Having said you may benefit from slowing things down and 
taking time to carefully consider all of your options, it is highly 
recommended that you don’t allow things to drag on without 
resolution for too long. Many of the cases that end up in court are 
couples who did not resolve the financial issues between them for 
several years or more. It’s important not only to reach an agreement 
on a financial split but also to make the conditions legally binding.

Family lawyers all have stories to tell of cases where a 
couple thought they had reached an amicable agreement and 
would have no further financial involvement with each other only 
to find one party has challenged the other and made an application 
for a formalised agreement several years later. This is especially 
challenging where one party has made significant financial gains 
post-separation and the other party makes a play for a share of 
the money. Not surprisingly, this is most often the catalyst for the 
application.

Where no divorce order has been granted and there’s no 
legally binding financial agreement in place, the challenge is 
generally allowed. Examples of where this has occurred several 
years after a separated couple seemed to be operating financially 
independently of each other are when one party developed an 
idea from concept in to a lucrative commercial venture, another 
inherited a large property and another renovated/developed a 
property they retained in the informal property split. Had there 
been a legally binding agreement in place prior to any of these 
events occurring, it is unlikely a subsequent claim would have 
been upheld.

It is very important to set boundaries around reaching and 
formalising agreements around the care of your children and 
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your property split. If you can agree to cooperate with each other 
to some extend and use The Split Kit to prepare yourself before 
seeking advice, you will undoubtedly minimise your costs, conflict 
and stress levels.

New Partners

This can be a difficult phase for many couples and also for 
children. If you already have a new partner at the time you split 
up, your ex-spouse may, understandably, be upset. You, however 
may consider yourself happier than you’ve been in ages. If you’re 
continuing to live in the same home, show some empathy. In 
fact, show empathy regardless! Understand and respect your ex-
spouse’s wishes, should they not want your new partner visiting 
their home or involved with their children at this early stage. 
Consider how you might feel if the roles were reversed.

If your partner has left you for someone else, resist the urge 
to slate your ex’s new partner, even to your family and friends. Good 
luck with that. Don’t lay all the blame on the intruder. He or she 
was not married to you. The onus was on your partner to preserve 
your marriage and therefore, they must also be accountable and, 
to some degree, so must you. Besides, as much as they may deserve 
your wrath, it won’t serve you in any way to be ranting and raving.

Even in the extremely difficult situation where the affair was 
with a friend or a family member and you have been betrayed by 
not just one but two people you loved and trusted, take the moral 
high ground and do not give them the benefit of your energy. 
Conserve your spirit for working on a positive future for yourself. 
You absolutely do have every right to feel hurt, betrayed and angry 
but it’s important for you to find an effective way to process your 
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feelings. Later in the book, there is a chapter on dealing with your 
emotions.

Whenever you’re tempted to berate your ex-partner on the 
phone about their new lover, issue threats, or spurt slanderous 
remarks, imagine how you would behave if you knew your ex had 
you on speaker-phone and the new lover was listening to your 
every word. This is not an uncommon scenario and is very likely 
to happen, as your ex and his or her new partner consolidate 
themselves as a new team. In trying to justify the collapse of their 
own moral code, your ex may be more than happy to show you 
at your worst to their new lover. You will only confirm your ex’s 
version of how unpleasant you really were to live with. Resolve to 
do your best to rise above it all and remain as gracious as possible. 

This is difficult to do when you’re feeling so distraught, 
but you will serve yourself well to look at the bigger picture and 
take some accountability for your role in the breakdown of the 
relationship. If you really look honestly, you will see tell-tale 
problems in your relationship, and the affair in most instances was 
perhaps more of a catalyst for the split up, rather than the single 
defining cause.

If you are the other person in a relationship, remind yourself 
there are always three sides to the story and you have been told 
only one. Avoid spouting your opinion of your new partner’s ex. 
don’t get involved in their disagreements. Do not confront the ex 
to defend your affair. If your fledgling relationship is meant to last, 
there will be plenty of time for you to tell your side of the story 
and prove your worth. For now, accept your role in their breakup. 
Acknowledge that you do not have the moral high ground, and 
keep your head down.

When a family splits, a parent dreads having to let go of their 
children to a certain extent. Allow your new partner the freedom to 
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spend time alone actively parenting and nurturing the relationship 
with his or her children. Like the children, the slighted parent is 
going to need time to get used to you being around. An element 
of competition may creep in. Even the most mature parent fears to 
some extent being replaced by you, though in reality, this isn’t ever 
likely to happen unless as a couple you alienate the other parent. 
Whenever possible, facilitate the children spending quality time 
with both of their parents. It may be in the best long-term interests 
of all concerned if you don’t get overly involved until everyone has 
had time to adjust to the new situation.

If you are the one who has a new relationship, resist 
the urge to run down your ex or discuss the intricacies of your 
separation and settlement with your new partner. If your ex is 
reacting hysterically, try to be understanding. Take responsibility 
for the hurt and anguish your choices and actions have caused. 
Do not spend joint funds impressing and courting your new lover. 
Set some boundaries at the outset around how you will manage 
the introductions and transition for the sake of all concerned. As 
always, children make this all the more important.

If you do have children, agree as to when new partners 
will be introduced to the children, as well as a time to revisit that 
decision. Stick to the agreement in the interim. The new person 
may be seen as the cause of the family split. This is especially so for 
older children who may be aware or suspicious of your affair. Yes, 
there probably were other underlying problems which lead you to 
the affair, but it also has to be acknowledged that had this person 
not come along, or had affair not been discovered, the status quo 
may have remained undisturbed. Your new lover is unlikely to be 
accepted lovingly into the fold if they are forced to the forefront 
too quickly.
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Sooner or later, you are likely to fall in love and want to 
introduce a new partner to your children. Let me start by saying 
this is fraught with complexities. Even the experts seem to present 
conflicting views as to the best way to go about it. There’s no 
tried and tested way to handle this, but it’s generally agreed that 
it’s better for children, and for the new person, if you take a slow 
conservative approach to integrating them into your family life.

Just because you think this person is awesome, doesn’t 
mean your children have to. Teenage children in particular will 
tell you exactly that, if you try to force a relationship with them. 
Consider waiting until you’ve all had a chance to adapt and have 
somewhat recovered from the breakdown of your family. Of course, 
it helps if they do like your new partner. This might be made easier 
for everyone if you integrate the new person at a pace generally 
dictated by how comfortable the children feel.

On the other hand, you deserve to be fulfilled in all aspects 
of your life and may wish to pursue a good opportunity. Dating, 
forming friendships and feeding your own personal needs and 
interests is very important and at some point, your kids are going 
to come round to the idea. Being proactive can actually be the best 
course of action at times. Your child may be resentful or fearful 
if they feel that they are also being left by you. They need time 
to process that they still have a relationship with you but your 
relationship with their other parent is completely over. 

When the relationship ends, children of all ages may 
entertain a fantasy that there’s a chance of reconciliation. If you 
introduce a new partner to them before they’ve had time to accept 
you will never reunite, they’re likely to resent this intruder. They 
may feel the new person is trying to replace their other parent. 
Children often feel aggrieved on behalf of a parent who was 
betrayed and angry towards you and your new partner.
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It is common for children to get anxious as they feel that 
you’re no longer focused on them but rather on taking care of 
your own needs and upsetting the natural parent/child balance. 
It is indeed a delicate balance of considering their needs and 
insecurities and helping them to understand it is normal for you to 
pursue an adult relationship, at the same time as reassuring them 
they remain your number one priority.

If your ex has a new partner, although you do not need to 
have a relationship with that person, try to avoid discouraging 
your children from doing so. It is common for children to return 
from spending time with the other parent saying they didn’t enjoy 
themselves, or it was boring and they don’t like the new partner. It 
is often just that they feel guilty because of their allegiance to you 
and worry they might upset you by saying they had a great time 
and that they do like the new person.

Barring situations where your child’s well-being may 
genuinely be at risk, trust that your ex would not put their own child 
in harm’s way and set your children free to have the relationship 
they themselves forge with both their other parent and any partner 
they may introduce.

Yes, it is challenging. Initially, you may have feelings of 
jealousy. You may feel the new person is trying to replace you and 
worry about the influence they will have over your precious child. 
These are all normal reactions.

Learn to put your feelings aside because it is in the best 
interests of your child to live their life freely without feeling as 
though they are betraying you. If you don’t, you may find after some 
time, the children will start to resent you for your envy, negativity 
or possessiveness. When you are feeling uneasy about your child 
feeling fond of the new person in your ex’s life, consider how much 
worse it could be for your child if they genuinely did not like them.
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In conclusion, in the early stages of separation, set 
appropriate boundaries around important issues as a matter of 
priority and remind yourself:

	I’m not trail blazing.

	I’m not alone.

	I managed to function for a great deal of my life without 
the person I am now separating from, and I will do so 
again.

	I deserve happiness.

	I’m stronger than I give myself credit for.

	I will allow my children to remain the child in our 
relationship.

	Every child has the right to spend time with both of their 
parents.

	As with all things both good and bad, this too will pass.

	There are three sides to the story: your side, their side, 
and the truth.
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Although there will be days when you may feel isolated, you 
are not alone. There are organisations, individuals and resources 
available to help you. Millions have done it before you and survived. 
It might not feel like it right now, but you will too. The bottom line 
is that you will not stop breathing just because you’re separating.

The vast majority of people who divorce go on to lead happy 
and fulfilled lives. Upon reflection, people who saw their marriages 
through until divorce was the best option, feel that although it was 
a painful experience, it led to a more positive life in the end. To a 
great extent, how soon that happens for you is in your own hands.

The breakdown of a marriage, and the sweeping changes 
it brings about, cause anxiety. If there are children involved, 
the anxiety and stress is amplified as you worry for them too. In 
circumstances where one parent does a runner, the other parent 
is left to cope with picking up the pieces for the children and 
parenting 24/7 - difficult to do as you also try to deal with your 
own grief.

In most cases, one or both parents will move from the family 
home and adjust to spending less time with their children. The 
reality of co-parenting is that there will be periods of time when 
you will no longer have immediate access to your children, and 
initially this can be devastating for some parents. Take stock of 
your emotional state so that your emotions don’t overwhelm you. 
This is both for your own sake and that of your children.
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Just as it is an extremely emotional time for the adults 
involved, children also suffer emotionally. When their world 
changes due to your decisions, it may be the first time they really 
contemplate what their future will look like. Before then, it was a 
given. They can become very anxious and fearful. The shock can 
bring on illnesses or mental health concerns which didn’t appear 
to exist previously. It is important to be aware of how they are 
coping and arrange help for them when needed. Many schools 
have counselling services available and of course, there are private 
practitioners and 24 hour help lines which are listed at the back of 
this book.

There’s no question that the process of separating from 
someone you’ve loved, and may still love, splitting your financial 
pot, and possibly learning to manage shared parenting is going to 
be time consuming and have a marked impact on your emotional 
state. Do not let it define you.

No matter the situation,
never let your emotions

overpower your intelligence.

In the following pages you will discover a range of emotions 
you might expect to experience. It’s a natural and normal response 
to feel sad and have varying degrees of mild depression. There 
will be times when it’s all-consuming. It can be helpful to seek the 
assistance of professionally trained counsellors and advisers to 
help you process the changes you’re experiencing and navigate the 
path into your future.
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Visit your GP to explain your situation in confidence. They 
can discuss putting together a mental health plan with you. This 
will enable you to seek counselling sessions through Medicare. 
But, a word of caution: a mental health plan will show on your 
records for some time. This may impact your chances adversely 
if you’re pursuing certain types of careers. Seeking help privately 
doesn’t entail a medical health plan.

If you decide to seek professional help, you may not find 
the right match for you with the first counsellor. Keep trying until 
you do. It may not always be the most highly qualified person who 
has the most positive impact. The TA (Transactional Analysis) 
counsellor I eventually saw in the UK was far more effective for me 
than the highly trained and very experienced clinical psychologist I 
started out seeing. There are a number of government organisations 
and an even greater number of private practitioners who can assist 
with counselling needs. To find a list of these resources near you, 
visit www.divorceresource.com.au.

Grief and Sadness

A divorce is undoubtedly one of life’s most stressful events. 
Not unlike the loss of a loved one, your acceptance of the end of 
a marriage, or any long term relationship, involves a period of 
grieving. As painful as the process may be, remember it’s only a 
divorce. You are still breathing. You have another chance to make 
the most of your life.

A divorce brings with it an enormous sense of loss, but 
often by the time you agree to separate it’s not the loss of your 
relationship you grieve for. It’s the loss of what you thought your 
future would look like.
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For both men and women it can be tremendously confronting 
to face the reality that the dreams and hopes you held for your 
future at the beginning of your marriage, possibly compounded by 
the birth of children and forming a family unit, are not going to be 
realised.

In order to progress to a happier you, you need to reach a 
point of acceptance. Your life from here on is going to be different 
than you hoped for or expected, but you will survive and be happy 
again. It’s only going to be different, not destroyed. This takes 
time and can be difficult to accept. The pain often manifests itself 
in a physical way, even illness. I’ve known people who seem to 
have an allergic reaction to separation and divorce. Every time 
they talk or think about it, they actually break out in a rash. Only 
after some time passed and they reached acceptance did this 
symptom magically disappear just as quickly as it arrived.

When a family unit breaks down, almost everything 
changes. Even those components that initially remain constant, 
like your employment or perhaps staying in the family home, 
take on a degree of uncertainty. For example, in order to reach 
an equitable property settlement, you may need to sell the family 
home or sell or divide a business, and this disrupts your livelihood. 
It’s a monumental shift in your life. Don’t be too hard on yourself 
if you feel overwhelmed at times. Cut yourself some slack. It’s not 
small stuff, so allow yourself some time to sweat it.

If you have children, you may be grieving the loss of time and 
shared experiences; all the happy family snapshots of the future 
which have just vanished. Your children will have experiences 
with their other parent that you will not share, and it may lead 
to feelings of jealousy and resentment. This can be acute for one 
parent if there is a disparity in the financial capacity to provide 
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holidays, gifts or other extras for the children. If this resonates with 
you, remember that children will benefit more from the quality 
time you spend with them than the money you spend on them. 
So, don’t waste the time you do spend together being envious or 
melancholy.

You may battle feelings of loneliness, uncertainty about 
your finances and the changes to many other aspects of your 
life. It all adds up to a veritable stress-fest. Just reading this may 
have caused your chest to tighten and your heart rate to increase. 
Maybe even tears to well up in your eyes. Recognise that it’s both 
normal and expected to initially feel a bit shell-shocked, as if you 
can’t believe it’s happening to you. It’s also normal to enter into a 
period of bargaining for everything to go back to how it was or for 
the relationship to take on a new form that doesn’t feel quite as 
painful.

Once you realise the situation is not going to revert, you 
may feel sad, angry, stressed, or desperate and overwhelmed. Take 
positive steps to care for yourself particularly well during this time:

	Sleep

	Eat well

	Get organised

	Don’t overindulge in your vices

	Exercise, especially when you least feel like it.
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The Grief Cycle

It doesn’t matter if the separation was amicable or not, you 
will experience The Grief Cycle. First formulated by Elisabeth 
Kübler-Ross in her 1969 book, On Death and Dying, it can also be 
applied in general terms to the process of separation and divorce.

Stage One - Denial

Denial is a conscious or unconscious refusal to accept reality. 
‘I feel fine.’ ‘This can’t be happening to me.’ ‘He’ll come begging 
for me to take him back.’ ‘She will never make it on her own.’ 
These excuses are all a defense mechanism and perfectly natural. 
Some people can become locked in this stage without noticeable 
consequences. Often in terms of divorce and separation, the denial 
that something was wrong has been going on for some time before 
the split up.

Stage Two - Anger

People dealing with emotional upset can be angry with 
themselves and/or with others, especially those close to them. 
Whilst there is no excuse for violence, let people know you might 
be a little snappier than you would normally be without meaning 
to. Often anger is an easy way to explain a vast array of emotions. 
Consider anger as an umbrella, where other emotions like betrayal, 
humiliation, disappointment, fear, disbelief, embarrassment, 
degradation, violation, and shame make up the individual triangle 
sections of the umbrella. Refer to the feelings wheel later in the 
chapter.
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Stage Three - Bargaining

Traditionally, for people facing a death this stage can involve 
bargaining with whatever higher power the person believes in. 
Some even choose the time when they’re faced with death to adopt 
a belief in a spiritual being for the first time. They’ll make promises 
to change their ways if the life (their own or that of a loved one) is 
spared. People facing the lesser finality of an unwanted traumatic 
situation, such as a separation or divorce, will seek to negotiate a 
compromise like ‘Can we still be friends?’ or ‘Can we still live in 
the home as a family but have separate lives?’ Bargaining rarely 
provides a long-term, sustainable solution for anyone.

Stage Four - Depression

Also referred to as preparatory grieving. In a way, it’s the 
dress rehearsal for the aftermath, although this stage means 
different things for different people. It’s a degree of acceptance 
with emotional attachment. It’s natural to feel sadness, regret, 
fear, uncertainty, and resentment. It shows you’ve at least begun to 
accept the inevitable reality of your circumstances, and the reality 
is making you feel sad, vulnerable, and lonely. If you feel you run 
the risk of being trapped in this stage, it would be helpful to seek 
professional assistance.

Stage Five - Acceptance

Again, this stage varies according to your situation, 
although broadly it’s an indication of emotional detachment and 
objectivity. People dying can enter this stage a long time before 
the people they are leaving behind, who must also pass through 
their own individual stages of grief. The same can be said for some 
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separation and divorce situations where the couple, or perhaps 
just one of them, has already reached a point of acceptance, while 
other family members have not, as is often the case with children 
who may be clinging on to the fantasy that their parents will get 
back together one day.

(Based on the Grief Cycle model first published in On Death & Dying, Elisabeth 
Kübler-Ross, 1969. Interpretation by Alan Chapman 2oo6-2oo9.)

You may skip over some stages of the grief cycle without 
experiencing them at all. Transition between stages is more ebb 
and flow than a smooth, linear progression. It’s most volatile in the 
period immediately after separation and again around the periods 
of establishing arrangements for children or negotiating the 
property settlement. It’s common for people to experience a bout 
of intense grief upon receiving their Divorce Certificate sometimes 
years after the initial separation. From time to time, even many 
years later, you might slip back into a previous phase.

It’s almost inevitable you’ll revisit the anger phase if new 
information comes to light. The feelings of frustration/betrayal/ 
resentment/disappointment/ (insert your own special brand of 
poison), flare up again quickly. Finding out about a previously 
unknown extramarital affair, differences in parenting styles, 
one-sided stories recounted to mutual friends or family, financial 
issues, one partner finding a new lover, or the disappointment of 
new relationships that don’t work out are all typical examples of 
events that can cause immediate regression.

There is good news. It won’t happen instantly but in time, 
as illustrated in the next diagram, you will work your way back to 
the whole you. You will learn what your triggers are, and develop 
coping strategies. As time goes by, the regressions will become 



   |   67

Chapter 6 - Dealing with Your Emotions

less significant and happen less frequently. You’ll be able to pass 
through the phase more quickly, then move back to where you 
were previously.

Divorce Resource Grief Cycle Recovery, Copyright, 2o15

No two people are the same, no two divorces are equivalent, 
and so it is that no two progressions through the grief cycle are 
identical. There is no wrong or right way. It may help you to 
understand and accommodate their behaviour if you remember 
this when dealing with your ex-partner and your children. If you 
have an awareness of where they are in their grief cycle, you’ll be 
able to temper your actions toward them as well as your reactions 
to their behaviour.

If you’re the one who left or asked the other to leave, 
it’s likely you’ve had more time to work through to a point of 
acceptance that your relationship is over. You can’t expect your 
partner to catch up instantly, especially if you’ve been secretly 
contemplating leaving for some time and even more so, if you 
were already involved in another relationship. That said, almost 
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without exception, the person who made the decision to leave will 
revisit previous stages of their grief cycle to some degree when the 
final separation occurs.

The way in which you process loss and grief will be as 
individual as you are. Sometimes a situation will be more traumatic 
for you than for your partner or anyone else. There’s nothing 
wrong with you or them. Just as your reaction is as unique as you 
are, so is theirs.

Seeking Help

It can’t be stressed enough that if you feel you’re not 
moving forward and you’re stuck in one phase, it’s worth seeking 
professional assistance.

Men in general have been less inclined to reach out when 
they’re feeling low. There does seem to be more public discussion 
about this in recent years, and there’s a strong campaign in Australia 
aimed specifically at men, encouraging them to acknowledge their 
feelings and seek help. If you’re concerned you may be in danger 
of slipping into a state of unhealthy anger or depression, visit the 
crisis support pages on our website for more information and seek 
professional assistance from your doctor, counsellor, psychologist, 
or other healthcare provider.

In moments of crisis:

	Call ooo (triple zero) for emergency services.

	Call your doctor’s office.

	Go to the nearest hospital emergency room.
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	Call the toll-free, twenty-four hour National Suicide 
Prevention Lifeline, 1-8oo-273-TALK (1-8oo-273-8255) 
to be connected to a trained counsellor at a suicide crisis 
centre nearest you.

	You can phone Lifeline 13 11 14.

	For children and teens call, Kids Helpline - 18oo 55 18oo.

	Department of Child Protection and Family Support Crisis 
Line 18oo 199 oo8 (country free call). Crisis Line can be 
accessed through the translating and interpreting service 
on 13 14 5o.

If you can’t do this on your own, ask a family member or 
friend to help you make these calls or to take you to the nearest 
hospital.

Anger

Anger is such a complex beast it gets its own section. 
Feelings of anger and resentment are normal, especially around 
the time of the initial split up and at other times when dealing with 
the practicalities of dissolving the partnership but it is important 
to resolve them as time goes on.
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Anybody can become angry.
That is easy,

but to be angry with the right person,  
and to the right degree, and at the right time,

and for the right purpose, and in the right way
- that is not within everybody’s power 

 and is not easy.

~ Aristotle

Most relationships experience a power struggle before they 
eventually implode. Anger often comes from a position of feeling 
powerless and hurt, vulnerable or humiliated. Many couples 
approach the arrangements for children or the negotiations over 
finances by pitting themselves against their former spouse. They 
adopt a point-scoring, win-or-lose mentality, driven by anger and 
an attempt to wrestle power away from their ex-partner, instead 
of compromising on a solution that’s in everyone’s best interest, 
particularly that of the children.

If you feel your power has been eroded, you may come out 
attacking as a way to get back some control. This rarely achieves 
a positive outcome and has the potential to intensify into a 
downward spiral of destructive behaviour on both sides. It costs 
time, money, and emotional pain. Try at all times to keep your 
anger under control and deal with it in constructive ways. Well 
harnessed, anger can be a powerful force for positive achievement.

Anger is not always a picture of screaming, crying, shouting, 
and throwing things. Some people are prone to passive-aggression, 
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which is a less obvious form of aggression that manifests in 
negative and manipulative behaviour. Passive-aggressive anger 
can be either concealed or blatant. A passive-aggressive person 
might be disruptive and controlling by procrastinating, forgetting, 
or running out of time to complete tasks. They can be sulky or lazy 
and evade it completely or create confusion around the issue.

A passive-aggressive person might not always show they are 
angry or resentful. They might appear in agreement, polite, and 
cooperative, all the time knowing full well they have no intention 
of going through with the commitments they made. This can be 
like a red rag to a bull for someone who has to deal with it all of the 
time. The exasperated reaction to this type of behaviour is often 
judged unfavourably by witnesses because it appears that the more 
noticeably angry person is being unreasonable.

For many couples, the way in which they express anger 
and resolve issues is quite different. One person is quick to flare 
up, while the other prefers to avoid the issue. This difference is 
often at the heart of what led the couple to the point of separation 
in the first place. Even if you have no intention of resurrecting 
your marriage, counselling to achieve a more effective means of 
communicating in dealing with your anger and frustrations can be 
useful.

Anger is sometimes referred to as unresolved hurt and 
regularly used as a substitute for a host of other emotions. Again, 
think of an umbrella with all of the triangular pieces making 
up the overall canopy. Now consider that each of the triangular 
pieces represents a different emotion like humiliation, sadness, 
resentment, fear, shame, panic, illness, shock or grief.

Often it’s easier to say, ‘I’m so angry’, rather than address 
the real, underlying hurt. Identifying the actual source of your 
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hurt means feeling the pain of it all over again. Some people 
repeatedly say, ‘I’m not angry’, ‘There’s no point in getting angry,’ 
or sometimes, ‘I refuse to let this make me angry,’ but more often 
than not, their behaviour, language, attitude, and actions tell 
another story.

Be honest with yourself. How do you process anger? You’re 
no doubt feeling and behaving differently than how you were 
before your relationship ended. If you’re not angry, what emotions 
are you feeling? Take a look at this feelings wheel diagram and 
really try to get to the bottom of it.

Feelings Wheel
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Once you’ve identified your emotions, you will be in a much 
better position to work through the root cause of your feelings and 
back to a new and whole you. Anger that is not resolved gradually 
hardens into cynicism and bitterness.

Domestic violence and abusive, retaliatory attacks when 
relationships end is becoming too commonplace. It’s imperative 
that if you or your partner are committing or exposed to acts of 
domestic violence, you seek help immediately. Most people will 
not resort to violence against their ex-partners but do admit 
to experiencing feelings of intense anger when a relationship 
ends. Some have physically harmed themselves or turned to 
overindulgence in harmful vices. One woman told a story of 
drinking too many glasses of wine, then using a hockey stick to 
obliterate a meter-high garden shrub to within an inch of the 
ground. Men do crazy things too.

On the positive side, I’ve interviewed people who channelled 
their anger into activities like sparring, music, or competitive 
sports. They learned magic. They volunteered their time to 
homeless organisations, the elderly, or the handicapped. Some 
travelled on adventures to remote places. One lady volunteered to 
shovel tonnes of sheep manure onto rose beds for her local council. 
She got a workout and a suntan, the flowers got what they needed, 
and the council got the job done. Win! Win! Win!

Hindsight is always brilliant. We are not. You will most 
probably do things in ‘anger’ that you’re not proud of. You’re 
only human. So are your ex and your children. When it happens, 
acknowledge and accept that you are learning day by day and it is 
part of the natural progression. Apologise immediately to anyone 
you have offended, and repair the damage where you can. If you 
have been violent towards your spouse or any other person, s e e k 
help to address this as it is a serious problem. Most importantly, 
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resolve in that instant to work harder to claw your way towards 
newly found happiness, day by day.

Here’s something to think about when you’re angry with 
your ex-partner and tempted to get back at them for all they’ve 
done and all you’ve lost. Every time you rehash your story in anger, 
it will etch the wounds deeper into your psyche and it will not help 
you to move forward. It will make you bitter. You will probably 
frown or grimace a lot and cultivate a crop of frown lines. You’ll 
look old before your time. You will portray yourself to others as a 
pessimistic person with a victim mentality. Eventually, even your 
best friends will tire of your negativity. If you are lucky, they will 
tell you so before it is too late.

Strive to find a way that suits you and work through your 
anger. As you’ve heard so many times before, just let it go. Do 
whatever it takes. The anger will not serve you. There are plenty 
of people who remain cynical and bitter years after their divorce. 
You’ve no doubt met them but you probably don’t look forward 
to spending time with them. Don’t be that person. You absolutely 
have a choice about it.

Coping with Stress

You’re likely to be experiencing a tangle of emotions. You 
will feel at times, stressed, anxious, sad, angry, relieved, fearful, 
calm, numb, grateful and happy. Left unaddressed, stress and 
anxiety can lead to a decline in your physical and mental health.
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David Kekich is an American longevity scientist. He 
identifies anxiety as a significant contributor to disease and aging.

 ‘Anxiety is caused by a lack of control,
organisation, preparation and action.’

~ David Kekich

Let’s start by saying again that it’s normal to feel 
overwhelmed at times. A divorce is demanding of your time and 
your energies. Unless you’ve been through it before, it’s difficult to 
comprehend just how debilitating it can be. It’s like an exhausting 
part-time job from which you can’t resign. Even when you feel 
you’re doing your best to hold everything together, the feeling of 
being overwhelmed sneaks up on even the most resilient at some 
point. It’s a common symptom of stress.

So much is changing around you, and your defences are worn 
down. You may not be sleeping or eating well, and perhaps you’re 
carrying the added burden of worrying about how your children 
are coping. It’s normal to feel dazed for weeks on end when you go 
through a relationship break up and divorce. You lose your train of 
thought often, feel exhausted and short tempered. Even the most 
organised person will regularly lose their keys. Guaranteed!

You’re thrown into unfamiliar territories with much to learn. 
At times, the paperwork seems relentless. Unless you have a legal 
and financial background, the unfamiliar language used around 
the divorce process is foreign and daunting. Visit our Glossary of 
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Terms on the Divorce Resource website for helpful and precise 
explanations.

In the initial stages, you may wrestle your emotions under 
control only to become tearful or short-tempered, even if you’re at 
work or in social situations. You will have many questions and not 
much information other than what’s enthusiastically offered up by 
everyone you know, and some you don’t. It’s easy to get wrapped 
up in the scare mongering and negativity.

You may be tempted to adopt a fighting approach to resolve 
the issues. It won’t work. Perhaps you will be tempted to ignore it 
and hope it goes away. It won’t. In fact, putting your head in the 
sand leaves your backside in the air where it’s far more likely to get 
kicked!

With lack of sleep, an additional workload, sadness, and 
so much change, it’s inevitable you will feel the effects of stress 
to at least some degree. With stress come signs that your body is 
struggling to cope. Common signs of stress:

	Feeling overloaded or overwhelmed with difficulty 
concentrating and racing thoughts.

	Forgetfulness, disorganisation, confusion, and difficulty 
making decisions.

	Difficulty breathing, chest restriction, and frequent sighing.

	Tremors, trembling of lips, chin and hands.

	Frequent headaches, jaw clenching, neck ache, back pain, 
and muscle spasm.

	Light-headedness, faintness, dizziness.
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	Dry mouth, problems swallowing.

	Frequent colds, infections, cold sores, hives, and rashes or 
unexplained allergies.

	Intestinal problems.

	Diminished sexual desire or performance.

	Excess anxiety, mood swings, depression.

	Increased or decreased appetite and weight gain or loss 
without diet.

	Insomnia, nightmares, disturbing dreams.

	Frequent crying spells or suicidal thoughts, feelings of 
loneliness or worthlessness.

	A lack of interest in appearance, hygiene, or punctuality, 
along with social withdrawal, isolation, and reduced work 
efficiency.

	Increased number of minor accidents and/or a lower pain 
threshold.

	Reliance on medication, gambling, impulse buying, alcohol 
or obsessive behaviour.

If any of the symptoms here persist for an extended period 
of time, visit your GP or consult professional assistance. It’s 
important to be self-aware and consider the feedback from those 
who know you well. Be grateful for a friend who is brave enough 
to tell you that you are no longer your old self, they are worried 
about you and want you to seek help. They have much to lose and 
wouldn’t take the risk of off ending you, especially when they know 
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you are hurting, if they hadn’t been genuinely concerned about you 
over a long period of time.

Many people, particularly older men and women, see asking 
for help as a weakness. Their generation has seen genuine large 
scale hardship first-hand. They question the self-indulgence of 
sitting around talking about their worries. As a result, they have 
cultivated the just get on with it attitude as an admirable character 
trait. The tremendous benefit of counselling, which may also be 
combined with diet, lifestyle changes and medications to help 
stabilize and improve your mood and your overall ability to cope, 
is well documented. It takes courage to break a long standing belief 
set and ask for help, but it is worth it for you and your loved ones.

If you feel you’re abnormally sad or depressed, and you’re 
not coping or improving in your ability to cope over time, seek 
professional help. Refer to our website resources page or the list 
at the end of this book for ideas as to where you can find support 
and assistance near you. If you’re feeling suicidal or have any 
thoughts of harming yourself or others, ask someone, anyone, for 
help immediately.

You’re more likely to manage well if you hold yourself 
accountable for your own actions and recognise the need to 
maintain your well-being. Perhaps the single most important 
action you can take to alleviate stress is to get organised. Identify 
what needs to be done, and then calmly and methodically work 
through it all. The List on our website is designed to help you 
achieve this. If you work through it and cross off all of the items 
which do not apply to you, you will be left with a personalised to do 
list. Move from there to working through The Split Kit to manage 
the day-to-day practicalities and complete legal requirements.

Having identified the steps you need to address, tackle them 
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in a logical and systematic order. Make sure you actually do the 
tasks and don’t just move them around on your to do list. Learn to 
say no to people sometimes. It will not hurt their feelings as much 
as you expect and simplifying your life frees up your time to focus 
on you.

Here are nine other ways to help manage stress.

1. Face your demons

Do the things you fear. Start with the items on the to-do list 
you fear the most. Make the nerve-wracking phone calls first thing 
in the morning. Our troubles and fears will grow as they chase 
us throughout the day. Face them head on, and you’ll notice how 
they’re not as intimidating as they seemed.

‘It always seems impossible
until it is done.’

~ Nelson Mandela

2. Breathe

Sometimes, the very act of stopping for a moment to take 
a few deep breaths is enough to get you back on track. Breathe in 
for the count of at least three. Take deep breaths in through your 
nose and slowly exhale through your mouth. Try mindful yoga or 
meditation for controlled breathing exercises. Different types of 
meditative techniques can help with calming your mind, reducing 
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stress levels, and improving your sleeping pattern.

3. Exercise daily

Physical activity benefits your mind, as well as your body. 
It is precisely when you least feel like exercising that it may be of 
the greatest benefit. A simple twenty-minute walk in fresh air can 
produce positive effects that last several hours. Being physically 
and mentally tired at the end of the day will help improve your 
sleep.

4. Don’t overindulge

Avoid impulsive, risky behaviours, binge eating, excessive 
junk food, caffeine, alcohol, nicotine, and other drugs as your 
primary means for coping with stress. Repeated use as an escape 
will lead to other long term problems.

5. Laugh

Actively cultivate a sense of humour. Remember to make 
time for having fun and especially when you don’t feel like it. If 
you are looking for it, there’s always humour to be found, even in 
divorce. In fact, from where I stand now, some of it’s hilarious!

6. Get enough sleep

Rather than relying on medication, aim to maximise 
relaxation before you sleep. Give your brain enough time to calm 
down before you go to bed. Stop doing mentally challenging work 
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or using electronic screens at least an hour before going to bed. Try 
taking a warm bath or reading a book that’s not too taxing before 
you try to go to sleep. Develop a bedtime routine, so your mind 
and body get used to a predictable pattern. If sleep is still elusive or 
you can get to sleep, only to consistently wake up around 3am, visit 
your GP to discuss alternate ways of addressing the problem.

7. Talk to someone

Stress can be overbearing and prevent clear, positive 
thinking. Talking things through with a friend, work colleague, 
or trained professional can help you find solutions and put your 
worries into perspective. It’s important to find the right fit for 
your circumstances when looking for a counsellor. Psychologists 
and counsellors understand this too. Don’t be afraid to try several 
before settling on what works best for you.

8. Be kind to yourself

When you’re feeling overwhelmed, put yourself first. Ask 
yourself, ‘With all of the consequences of my actions, what is the 
kindest thing I can do for myself right now?’ If you’re trying to 
prepare a detailed affidavit while feeling tired and stressed, the 
kindest thing might be to put it to one side and do something 
more pleasurable or catch up on sleep. Don’t feel you have to keep 
pushing yourself. It’s okay to take time out for you.

However, if the affidavit is due in the next few days, you 
will cost yourself time and money, as well as added pressures, if 
you miss the deadline. With regard to the consequences of your 
actions, freshen up with a short break, sit quietly for a few minutes 
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of deep breathing, and then come straight back to finish the task. 
Getting the job done is the kindest thing you can do for yourself at 
this moment in time.

9. Develop an attitude of gratitude and giving

There’s always something to be grateful for. Be grateful for 
what you still have and what you’re able to give to others. Find one 
thing every single day that you’re grateful for, and write it down 
in a journal. Revisit your past writings from time to time. Helping 
others is not only good for the other person and a great habit to 
develop, but it also makes you, the giver, happier and healthier as 
well. Give of your time, ideas, and energy. Whether you’re on the 
giving or receiving end, the gift elicits feelings of gratitude, and 
research has revealed what wise people have known for centuries; 
gratitude is integral to happiness, health, and social bonds.
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Getting Organised

Whether you proceed to a Court settlement, or like around 
ninety-five percent of other couples divorcing in Australia, agree 
on a property settlement without a full-blown trial, you will need 
to source documents to prepare an overall picture of your lifestyle, 
family needs, and net worth. For many people, the sheer volume 
of officialdom is intimidating. It’s imperative to find a system that 
works for you, and get yourself organised, as early in the process 
as possible.

Whether you use The Split Kit or adopt your own system, 
by managing your finances, collecting and filing information into 
a workable system, and maintaining good records, you will gain a 
measure of control over the practical aspects of separating.

One of the most important components of getting organised 
is taking responsibility for your finances. The practicalities of 
most separations will mean significant changes to your financial 
structure and to the lifestyle of both you and your ex-partner. It’s 
advisable to work towards financial independence as early as is 
practical.

Consider carefully how you will proceed after separation. 
Some short-term arrangements have long-term consequences. If 
you’re unemployed or on a low income, obtain immediate advice 
about financial assistance from Centrelink and if you also have 
children, contact the Department of Human Services to apply for 
an assessment for child support and your eligibility for benefits.

To begin negotiations with your partner, you need to have 
a clear understanding as to what you have accumulated so far and 
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what the income and living expenses for each of you is likely to 
be going forward. Even in the simplest property settlement, the 
parties must be able to show that each has sought independent 
legal and financial advice before entering into either a consent 
order, or a legally binding financial agreement. Family lawyers, 
mediators and finance and tax advisers need to know the accurate 
reality of your circumstances before they can offer you tailored 
advice. Your options are to sit with them as they charge you by the 
hour to extract all of the information from you, or you can prepare 
it for them in advance of the meeting.

He who says ‘talk is cheap’,
has never hired a lawyer.

If yours is a simple and amicable split, it’s entirely reasonable 
to assume you will be able to manage the process without legal 
intervention right up to the point of sealing your agreement. When 
you reach an agreement, it’s advisable to formalise it as a legally 
binding agreement or lodge a consent order with the Court. In 
both instances, it’s advisable and necessary to take legal advice 
before signing the agreement. To reach a fully informed decision 
on a financial settlement:

	Identify all assets and liabilities (refer to the Joint Finances 
section later in the book for more detail).

	Document your business dealings, superannuation, life 
insurance policies, and taxation position.
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	List the significant events before and during the marriage, 
as well as after separation.

	Identify each of your current and anticipated earning 
capacities.

	Document the contributions, financial and non-financial, 
by both parties before, and during the marriage and after 
separation.

	Identify current and ongoing living expense requirements.

In some cases, it will not be enough to guess at values. 
They must be what’s known as agreed values, or valuations made 
independently. In the interest of making informed decisions, there 
is a strong case for seeking professional independent valuations 
for items of material value such as real estate and businesses or 
for unique items such as artwork. It all amounts to files full of 
paperwork.

Being organised and methodical in the collection and 
recording of information you need to complete the divorce process 
significantly reduces the anxiety that creeps up on you from time 
to time. I understand this doesn’t come naturally for many of us 
but it is the single most constructive piece of advice I have for you 
about how to save time, money ... and your sanity.

Don’t agonise, organise.

~ Florynce Kennedy
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Finances after Separation

During the early stages of separation, you can count on 
conflict over finances at some point in the process, even in the 
most amicable split. If money is tight, it is essential to address this 
issue promptly. Even if you’re financially comfortable, you will still 
want to establish some boundaries around finances as a priority. 
There’s one constant in the process of divorce, and that is the 
financial dynamics will change almost immediately from the point 
of separation, especially if there is only one breadwinner.

It’s far more expensive to run two households than one, so 
if you’re living separately you can expect your savings plan to take 
a hit. It follows, that unless some more money is brought into the 
pot, day-to-day spending must be curbed, otherwise your capital 
will be eroded, or debt will mount.

Perhaps you’re the main breadwinner, and you have relied 
on your partner to support your career development by letting them 
take on the majority of the domestic chores. The court assigns a lot 
of weight to domestic duties when establishing the contribution 
of each party to the joint financial assets. You may resent having 
to support someone you no longer wish to be with, especially as it 
is likely to result in a deterioration in your lifestyle. But, you will 
be expected to provide for your ex-partner during the time he or 
she seeks to gain employment or retrains in order to re-establish 
themselves financially.

If you were not the main breadwinner or haven’t worked 
outside of the home for a long period of time, the realisation that 
you will need to find a way to support yourself financially may 
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come as a shock. For many who lack recent commercial experience 
and whose skill sets are outdated, this is a daunting prospect. It 
becomes more of an issue the older you are. The Court takes this 
into account. Were you to settle financial matters before the Court, 
an earning capacity would be assigned to you in line with your age, 
qualifications, and relevant commercial experience, regardless of 
whether or not you are currently employed.

In the past, it was almost automatically granted that 
children would only have weekly contact visits with their father 
and live with their mother, thereby hindering her capacity to gain 
employment to fully support herself. This is no longer the case. 
Nowadays, the family court favours a shared care arrangement 
where children could in principle be spending up to 5o% of the 
time with each parent. This allows both parents equal opportunity 
to work.

These days, fathers are less often expected to continue to 
provide for the ongoing financial support of the mother. Stay at 
home spouses are increasingly expected to provide for their own 
financial future by up-skilling. In some cases, they may receive 
an additional share of assets in a property split in recognition of 
the contribution they made to the household or the support they 
provided to their spouse’s career. They are then expected to utilise 
the extra to provide for themselves into retirement.

Conflict is assured if the higher earning party decides 
without warning to deny access to funds or if the dependent party 
spends irresponsibly. It’s best to accept you’re no longer in a 
partnership and work towards a transitional solution in which you 
gradually become financially independent of each other. Whatever 
your circumstances, expect a degree of initial confusion, conflict, 
anxiety, and shock as you both adjust to your new financial realities.
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Joint Property

Property in family law refers to different types of assets such 
as real estate, cars, bank accounts, shares and options, works of 
art, valuable collections, business equity, frequent flyer points, 
unused leave or long service leave, contracts, intellectual property, 
goodwill, insurance policies, household goods and anything else 
that has a monetary value. Superannuation is also considered 
property but it is treated differently to other assets in a property 
settlement.

It’s prudent to put some security measures in place over joint 
assets. It’s for the benefit of both you and your children and doesn’t 
necessarily mean either of you are being adversarial or unwilling 
to cooperate in reaching a settlement agreement. If you and your 
ex-partner are so amicable that you don’t believe finances will ever 
become a source of conflict, then it shouldn’t be an issue to simply 
record what you’ve agreed and co-sign it. Even though you’re 
unlikely to need it, the document is there just in case. Think of it as 
an insurance policy for preserving your respectful relationship and 
a sign of trust in yourself and each other that you’re each prepared 
to take a positive step closer to a resolution at this early stage.

Assets remain part of the joint asset pool until a property 
settlement is finalised, unless interim orders are made or an 
alternative legally binding agreement is signed. Though you might 
both reasonably expect your spouse to have the best interests of 
you and any children involved at heart, you would be foolish to 
rely on it.

One party may contribute significantly more to the joint 
account, and this arrangement becomes less sustainable as you 
move on with separate lives. There is merit in assessing earning 
and spending patterns soon after separation and reorganising your 
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budget to account for the changes. If you engage a family lawyer 
or financial advisor, at some point you will be asked to provide a 
breakdown of your living expenses during the marriage and your 
anticipated living expenses now that you’ll be living apart. This is 
an indispensable exercise for both parties to complete, even if you 
decide against getting professional advice.

Assuming you’re able to amicably decide how to manage 
your finances during the divorce process, draw up an agreement 
as to which general living expenses and costs for the children will 
be allocated from joint funds. If there are children from a previous 
relationship, include specific arrangements as to how the expenses 
associated with their needs will be met. Agree on a weekly amount 
to fund your personal expenditure and an upper spending limit on 
big-ticket items. Include set timeframes for reassessment within 
the agreement.

During the separation period, unless you have applied 
for orders about your finances, each party may draw from funds 
without seeking approval from the other. Though you may have 
access to draw funds from an account that’s utilised for supporting 
your living expenses, regardless of who’s providing the funding, it’s 
not formally considered spousal support or child support without 
the corresponding order or private agreement in place.

When joint cash assets can be accessed on a one-to-sign 
basis, there is nothing to stop unchecked spending. Though it’s 
not advisable to rush into an agreement without agreed values 
and a full assessment of the implications of all of the available 
information, aim to reduce the limbo period of reliance on joint 
assets to the shortest practical timeframe. A common pattern in 
delayed financial settlements is that when the couple finally get 
down to it, there’s a high probability of resentment over who spent 
what and where all of the money went.
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A protracted period of shared finances invariably leads to 
more paperwork when final settlement is negotiated. The result is 
a barrage of hostile accusations and requests for proof of spending 
transactions, often relayed at great cost through lawyers who are 
happy to facilitate your spat and charge each of you by the hour to 
do so.

Lawyers are usually obliged to respond to requests for 
information whether they’re material or not. They can’t be blamed 
for mounting fees if they’re only acting upon instruction. In the 
end, the spending is almost always considered irrelevant. Legal 
fees mount, animosity increases and the amount available to split 
is reduced. If your spouse is generating a lot of requests, speak to 
your lawyer about the possibility of you responding directly to save 
your legal costs.

Unless there’s a huge, lopsided shift in spending, for instance 
blatant financial wastage or unauthorized significant indulgence, 
it is likely to be deemed immaterial in the overall wrap-up of 
your financial affairs. It’s unlikely you will be able to secure any 
add-back into the asset pool for your ex-partner’s self-indulgent 
spending. Still, it is important to keep track of how the joint money 
is being spent.

If you believe your spouse’s financial activities are putting 
your joint assets at risk, you may apply to the Court to have interim 
orders issued to protect your assets while you continue to negotiate. 
There are some cases where this would be considered essential but 
if not, it is often too time consuming and costly to pursue. You 
should take legal advice if you are undecided but generally, you 
are better off to focus on wrapping up your joint financial situation 
as soon as it is practical to do so, then move on to managing your 
own financial affairs without worrying about the other person’s 
spending.
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If you don’t have an account in your personal name, open 
one immediately. You will need to start forging your own financial 
independence and establishing an individual credit rating. You 
can open a bank account with a small deposit by visiting any bank 
in person, and some institutions allow you to make an application 
by phone or online. In Australia, you’re required to visit a bank 
branch to provide ID to satisfy the 1oo point check system. If 
you already have a personal account, change the internet access 
passwords and ATM PIN numbers. Redirect any correspondence 
regarding the account to your personal email or postal address.

Consider splitting at least a portion of any joint cash 
available into your individual bank accounts to be spent without 
regular scrutiny by the other party. This can be especially useful to 
reduce day-to-day conflict if one or both parties have a new partner 
they are courting. Any significant amounts left in the account at the 
time of agreeing a property settlement may be added back into the 
joint asset pot unless otherwise agreed. At some point, you may be 
required to account for how this money was used. Keep periodic 
tallies to save a much larger financial audit task later on.

Unless you have a binding agreement setting out the 
conditions of use, in most circumstances, any transactions 
incurred on either yours or your partner’s credit card during 
the period of separation will be deemed part of your joint asset/
liability pot. This means that if your spouse runs up bills on any 
type of personal items or activities, you’re unlikely to be successful 
in having that expenditure added back into the net asset pool and 
could be liable for their debt. Consider the benefits of limiting your 
exposure to their spending habits as soon as possible.

Agreements must be reached as to how existing credit card 
debt will be serviced. Speak to your bank about consolidating debts 
to minimise interest accruals. It’s ideal to cancel the credit cards 
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on joint accounts and continue to use personal credit cards only. 
Failing this, establish written and signed boundaries around the 
use of any significant credit facilities you have access to.

If you’re concerned about your spouse’s spending on a 
credit card linked to a joint account, you can ask your bank to 
freeze the account. Don’t leave your ex without access to adequate 
funds. Consider your options carefully before alerting your bank, 
as this request may spill over to any other accounts you hold with 
this financial institution and not just the credit facility. It may 
make your situation worse. Reactivating the account requires 
both of you to agree to unfreeze it.

Depending on how long you’ve been separated before 
reaching a property settlement and the current level of credit 
card debts compared to debt at the time of separation, credit card 
debt may be included in the joint pot or assigned to each party 
individually. It is advisable to identify what the balances and 
usual historic spending patterns for each of you are at the time of 
separation.

You should secure any significant cash assets in a two-to-
sign account to eliminate the risk of one party overspending or 
draining the account. If your spouse will not agree to this, and 
you’re worried about losing the funds, if you have access you could 
take half of the money and transfer it to a separate account in your 
name. Ensure the new account is earning a comparable rate of 
interest. Let your spouse know in writing what you’ve done, and 
provide full details. Do not spend the money. This move is likely to 
be deemed aggressive and cause some conflict. Don’t do it unless 
you have good grounds for concern over financial wastage.

If your ex-spouse is routinely spending in excess of what 
you have agreed is reasonable, ask them in writing to return to 
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the outline in your agreement. You could withdraw an equivalent 
amount and transfer it into your account to level the playing field, 
should they refuse. Carefully consider what this action may set in 
motion and whether or not it is worth it.

If there are funds in an account that is in your ex spouse’s 
name only, you will not have access to the account but the amount 
will still form part of the joint asset pool. Ask for a balance check 
on the account at the time of separation. You could request that the 
funds are transferred to a joint account. If the amount is material 
and you have genuine concerns that your ex will squander the 
money, you may apply to the Court for interim orders to secure 
the funds.

If you have share portfolios or superannuation they will 
also be included as joint assets, though superannuation is treated 
differently to other assets. Print and file a copy of the portfolios 
at the date of separation showing holdings and values. Agree in 
writing on the trading philosophy of any share portfolio you jointly 
hold, including whether any dividends earned will be paid out or 
reinvested. If not reinvested, ideally they should be paid into an 
account and retained for allocation in the property split.

As a general rule, neither party can dispose of jointly owned 
property without the other’s consent, even if only one party has 
financed the asset. When a property is in one name only, it’s 
considered a joint asset for the purposes of a property settlement 
if the couple have been married or cohabiting for more than two 
years. It may be feasible to dispose of property that was previously 
owned by one party prior to the marriage and has remained in the 
sole owner’s name. If you wish to dispose of or transfer property, 
you should seek expert opinion. Special consideration needs to be 
given to assets which are jointly owned with a third party and expert 
opinion should be sought on how to deal with this in your property 
settlement.
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You may benefit from the advice of a registered financial 
adviser, bank advisor, or your accountant regarding the best 
way forward before selling property or transferring the title and 
restructuring a mortgage. Going together to seek advice from a 
financial advisor specially trained in collaborative family matters 
can be beneficial in managing your portfolio. Their aim is to help 
you reach a solution which minimises costs, taxation, and the 
erosion of your asset base in order to retain as much of the overall 
net worth for each of you as possible. Chapter 1o discusses the 
collaborative approach in more detail.

Financial Support after Separation

The terms of financial support of one spouse by another are 
not automatically specified or granted when you separate or when 
a divorce application is filed. In most cases, couples can agree on 
a workable scenario to provide for both parties and the children of 
the relationship during settlement negotiations.

If you elect to voluntarily support your ex-spouse and/
or children throughout the divorce negotiations, set time limits 
to regularly revise the arrangements. This way, you will both 
acknowledge that interim support is not a bottomless pot. Work 
towards an effective and fair transition to financial independence 
from each other. Agree as to what is expected of the dependent 
spouse in terms of making efforts to support themselves financially.

Without a formal agreement, allocating regular amounts 
of money to fund your spouse’s expenses would be considered 
favourably by the Court as an indication of your intentions. It may 
be reflected as a goodwill payment or gift but not considered as 
spousal support or child support payments. Keep good records 
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of any payments you make or receive and what the money was 
intended to cover. If you can’t reach an agreement amicably, and 
the main breadwinner refuses to provide support voluntarily, an 
application for an Interim Order for Spousal Maintenance can be 
filed with the Court.

Interim Spousal Support

Before a property agreement is reached, money paid from 
the higher earner by order to a dependent spouse so that they can 
support themselves throughout the negotiation process, is called 
Interim Spousal Maintenance or Interim Spousal Support. It’s 
an entirely separate matter from child support payments. This 
money is intended to be used for essential living expenses such 
as accommodation, food, utilities, and other necessities in order 
to meet reasonable living expenses as the divorce proceeds, and a 
property settlement is negotiated.

Spousal Support

After a property settlement is finalised any money paid by 
the higher earning spouse by order or private agreement to the 
dependent ex-spouse for the sole purpose of supporting them 
as an individual is referred to as Spousal Support or Spousal 
Maintenance. It used to be referred to, and still is in some countries, 
as Alimony. It is for the support of the spouse only and not related 
to child support. It is paid from the payer’s post tax income.

Although spousal maintenance is still the norm in some 
countries, most, including the UK recently, are moving towards 
aiming for a clean break in the property settlement.
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This is certainly the case in Australia. In a clean break, the 
assets are split in such a way as to remove the necessity for ongoing 
spousal support payments. So, if one spouse has a lower earning 
or borrowing capacity than the other, they may receive more of the 
asset pool to help them to provide for themselves in the future. The 
other spouse will be expected to use their higher earning capacity 
and their increased borrowing potential to recover financially.

It is usually in cases where there is a significant disparity in 
earning capacity or assets are limited that spousal maintenance 
may be awarded. Usually, this is for a defined period of time to 
allow the dependent spouse a retraining period to improve their 
skill set and increase their earning capacity. If you feel that spousal 
maintenance should be due to you but your ex-partner is unwilling 
to include this in your agreement, you should seek legal advice.

The majority of people I speak to, including myself, would 
have preferred a clean break over ongoing maintenance payments, 
which are inevitably reliant on the integrity of the payer. If they 
don’t pay, or just make their own rules about when, and the amount 
they will pay, without seeking a reduction through the appropriate 
channels, you do have rights to have the orders enforced. However, 
it may be too stressful to go back to Court for a breach of Orders. 
And, the legal costs, time and energy involved in pursuing the 
breach of orders is often too daunting, hence they get away with it. 
It’s a common problem.

Child Support

Most couples will make arrangements as a matter of high 
priority for the financial support of their children. The Department 
of Human Services, formally known as the Child Support Agency 
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(CSA), can assist with guidelines as to the appropriate amount of 
child support payable according to your circumstances. You will 
find a link in the resources section on our website to a payment 
calculator and percentage of care calculator. Use them to help 
determine the appropriate level of child support payments for 
your circumstances.

In 2o15, for the purposes of child support calculations, the 
combined income of both parents was capped at $177,o73 per 
year. This figure is revised from time to time by the government. In 
cases where incomes are higher than the capped amount, couples 
will often reach a private agreement, which allows the children to 
experience a similar standard of living during the time they reside 
with each parent to what they were previously used to.

Keep records of costs for the children. If applicable, agree who 
will pay any school fees and associated education costs including 
trips, uniforms, books, extra mural activities and outings. If you 
haven’t reached a property settlement, it’s important to agree how 
expenses for the children will be covered. Where will funds come: 
Income, joint savings, or possibly from an education fund? 

Remember to amend government records to ensure any 
eligible Family Tax Benefits (FTB1 or FTB2) are paid into the 
appropriate bank account. If you’re able to reach an amicable child 
support agreement, document it fully, including scheduling a date 
at which the agreement will be revised.

If your partner refuses to help with costs for the children, you 
can approach the Department of Human Services to follow it up on 
your behalf or you can make an application to the Family Court to 
seek orders forcing the other parent to make arrangements.
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Funding Living Expenses from a Family Business

Funding expenses from a family business opens up a myriad 
of opportunity for conflict if it is not fully understood by both 
parties and carefully documented as to exactly how this will work. 
Seek the advice of collaboratively trained lawyers and financial 
advisers to assess the most effective options available to you.

One of the issues to be resolved in final settlement is personal 
and business tax liabilities. If the living expenses during separation 
for one or both of you are funded from business accounts, be aware 
there could be tax implications depending on the accounting 
methods used and the type of business entity. Without an order or 
binding agreement in place, any amounts received are likely to be 
considered as salary, drawings or a loan if the receiver is a partner 
or director of the entity, or as a discretionary distribution if made 
from a Trust. The receiver is liable for the personal income tax on 
these forms of income.

Once agreed, spousal support payments are non-taxable in 
the hands of the receiver. They are paid from the post-tax income 
of the higher earning spouse. If either you or your spouse are 
involved in a family business, take qualified advice to ensure that 
any payments are appropriately agreed upon, documented, and 
accounted for. It is important that you have a full understanding 
of the accounting and taxation implications before signing any tax 
returns as it is difficult to appeal an unfavourable tax assessment 
retrospectively.
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Credit Rating

Any debts accumulated jointly will affect your credit rating, 
even if they were initiated by your ex-spouse. If your name is on the 
original application, a credit agency will also hold you accountable 
for payment, even if you were unaware or did not approve their 
spending.

The following steps are recommended to protect your credit 
rating:

	Close joint bank accounts.

	Use available funds to pay down joint debt.

	Pay off and cancel joint credit cards.

If the debt on the card(s) can’t be paid off, inform the 
creditor that you have separated and ask them to put a stop 
on the account, so there can be no further transactions. 
Credit card interest is high. Ensure you meet the payments 
on time to reduce your ongoing credit exposure. Talk to 
your bank about consolidating your credit card debts to a 
lower interest rate facility to make repayments manageable.

	Resolve mortgage debt

It’s generally advisable to pay down any mortgage 
debt you have. It may not be the best option, given market 
conditions or other extenuating circumstances, for you 
to sell larger assets such as the family home, investment 
properties or shareholdings, but it is imperative you agree 
in writing as to how the debt and ongoing expenses for 
those assets will be serviced. Make sure no more money can 
be redrawn on your mortgage and that you both receive the 
statements during the time you’re separated but still own 
the property.
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If you decide to sell your share of an asset to your ex- 
spouse, or buy them out of their share, there will be costs 
involved. Notify the mortgage provider you have separated 
and may need refinancing. Take advice as to whether this 
is possible and the process involved before agreeing to the 
transaction. Any transaction you agree to should be made 
legally binding.

In some instances, for example to clear mortgage 
debt, it may be prudent to dispose of assets before the 
settlement. This can be done by mutual agreement, or one 
party can make an application to the family court for an 
interim order that instructs the sale of the property. If a 
property is sold during the course of negotiations, the net 
proceeds of the sale remain part of the divisible asset pool.

Agree and document how properties will be 
maintained, if they will be rented out, or if one of you will 
live in the property, as well as how any debt or running 
expenses for the properties will be serviced. Properties or 
investments other than the matrimonial home may trigger 
a Capital Gains Tax event and it is important to consider 
this in your negotiations.

If you believe your spouse may dispose of a property 
or actively erode the value, take legal advice about your 
most effective options, which may include seeking interim 
orders to have the property transferred for you to manage 
pending a final settlement, or putting a caveat on the 
property. Do seek expert advice before pursuing either 
possibility as both may have far reaching consequences.
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	Transfer other accounts into a single name.

Liabilities such as utilities, and store accounts accrued 
before you reach a settlement, are considered joint unless 
expressly agreed otherwise. In order to minimise interest 
fees and consolidate debt make arrangements to pay any 
outstanding accounts from joint funds wherever possible. 
Accounts for phones, electricity accounts, rental properties, 
rates, car loans, and store credit should all be transferred 
accordingly.

	Keep a record of all undertakings.

For ease of future reference, ensure you keep paperwork 
related to your separation, including cancellations and 
repayments or structural changes to any accounts.

	Notify credit reporting agencies of your separation and any 
steps you have taken to separate accounts to date.

	Check your credit score.

Request a free report once per year. Apply for a copy 
by contacting a national Credit Rating Body (CRB) such as:

Veda: MyCreditFile.com.au 
Phone: 13oo 762 2o7

D&B: CheckYourCredit.com.au 
Phone: 13oo 734 8o6

Experian: Experian.com.au 
Phone: 13oo 783 684

	Sign up for a facility, which sends you a copy of your credit 
rating annually and notifies you of any changes to your file. 
This is particularly important if settlement is drawn out 
over a number of years.
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There are some rare circumstances in which a bank may 
freeze a joint account belonging to couples who are in dispute. If 
you’re considering leaving or suspect your partner may leave you, 
ensure you have access to funds. This is particularly important if 
you’re wholly reliant upon your spouse financially.

If you’re dependent upon your spouse to transfer funds to 
cover living expenses, or you are a subsidiary card holder on a 
credit facility, perhaps your spouse will have a change of heart and 
cut off funding without notice. This has commonly occurred when 
one spouse tries to exert power over the other to coerce them into 
accepting an agreement.

If at all possible, keep enough cash ready to support yourself 
and service your debt repayments for several weeks. Keep it in a 
safe place for emergency use only. If funding has been cut off and 
you are unable to make any payments due, contact the credit or 
service provider. Ask to speak with the person in the accounts 
department who deals with financial hardship and explain your 
circumstances. Most are willing to make alternative repayment 
arrangements.

Declaring Assets

As part of a property settlement, you will be required to 
declare all assets and liabilities, whether they’re held in joint or 
individual names. When it comes time to declare assets, do not 
understate the quantity, or their value. If the items are of material 
worth, have them valued at the time of separation. If you’re aware 
of an impending separation, and you have access to the items, take 
steps to document, value, and photograph them before separation. 
A digital date imprint from a camera on a digital image is not 
sufficient, but a date imprint on the back of a printed photograph 
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is. Taking the picture with your phone and emailing it to yourself 
would suffice to prove the date of existence of the assets in most 
cases. Don’t forget items in a safety deposit box, or a home or office 
safe. Once you separate, you may no longer have access to them. 
Resist the temptation to remove any items unless this is agreed.

I’m reminded of a story told to me by a top flight family 
lawyer in London who represented the rich and famous for many 
years. There was a wealthy couple going through a bitter divorce. 
In his declaration of assets to his wife’s lawyers and the Court, the 
husband stated there was £2oo,ooo worth of diamonds in a safety 
deposit box held in a bank vault in Switzerland. He had a recent 
valuation to back this up.

The wife, on her asset declaration, declared £4oo,ooo 
worth of diamonds in the same safety deposit box as she recalled 
a valuation document in the past but didn’t have a copy of it. 
The wife, who still had access to the safety deposit box, flew to 
Switzerland fearing her husband had already removed some of the 
diamonds. He had not. All of the stones were still there.

Of course, the husband was notified that the wife had 
accessed the vault. Distraught, he phoned her to ask what she was 
up to. As the story goes, she informed him she was merely checking 
that his declaration of £2oo,ooo was true and as it turned out, he 
was indeed, absolutely correct. She said she owed him an apology 
for doubting his integrity.

She told him she had photographed the diamonds to prove 
he was right. She informed him she was now happy to accept the 
valuation he had submitted and would be adjusting her declaration 
down to match his. Apparently, this made him angry! Unless he 
admitted to lying to the Court to conceal assets in his declaration, 
there was nothing he could do about it. She had retained the extra 
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diamonds in order to put them back into the joint pool if he was 
prepared to reveal his deceit.

I will leave you to decide if you believe the tale or not, but 
I think it illustrates a couple of good points. Accessing original 
copies of important documentation and photographic evidence 
can be valuable at the time of separation. And of course, do not 
be tempted to understate values in your asset declaration as apart 
from being against the law, it is likely to backfire on you.

Superannuation

Agree in writing how existing periodic contributions to 
superannuation funds will be met and by whom, as well as the 
investment philosophy of any self-managed super funds in either 
of your names. Identify and record the balance and payout terms, 
including the named beneficiaries, of any superannuation funds. 
Then agree on a date at which the interim arrangements or 
beneficiaries will be revised.

Insurance Policies

Print and file a copy of any insurance policies either of you 
hold at the date of separation. You will need to know the amount 
of the premiums, date they are due, the current balance, payout 
valuations, and beneficiaries. Speak to the policy providers about 
the most effective way in which to treat jointly held policies so as 
to preserve their value for each of you. Put in writing how existing 
periodic contributions will handled. Also set a date when these 
arrangements, including beneficiary nominations, will be revised.
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Joint Term Investments

Make sure any term deposits can’t be used as surety for 
additional credit applications without the approval of both parties. 
Determine whether interest earned on the account will be paid 
back into the investment or directed to a current account. Inform 
the financial institution of your decisions.

If the accounts are not already two to sign, ensure this is 
updated with the bank and make sure you have confirmation in 
writing that it’s been done. Another option is to freeze joint term 
investments, so money can’t be withdrawn from the investment 
account by either of you until you both agree. One woman I 
interviewed said one of the big four banks had allowed her 
estranged husband to withdraw half the sale proceeds of their home 
from a two to sign investment account when he had forged her 
signature. She alerted the bank within days. The funds, thankfully, 
had been deposited into an account within the same bank and 
could be frozen. She received a visit, flowers and apology from the 
branch and State Manager. It pays to regularly check on all of your 
investments even when you believe they have been secured.

Accounts for Children

Make provisions for maintaining existing arrangements 
for education funds, savings schemes, or pocket money for your 
children. Your children may have accounts of which one or both 
parents are the guardian account holder. These may be on a one- 
to-sign basis. If this is the case, there is not much you can do to 
prevent your spouse from accessing these accounts and removing 
funds, unless you apply for interim orders to prevent it. In most 
instances, this wouldn’t be warranted as the amounts are likely 
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to be immaterial. If you’re the parent with signing powers on the 
accounts, don’t access the funds without your spouse’s approval. 
You should also have your child’s consent if they’re of age.

Obtain a copy of the account statement at the time of 
separation and include the balance in the family net asset pool 
if the amounts are significant. Some savings accounts, such as 
education endowment funds, require regular deposits to meet the 
mandatory terms and conditions or maintain a certain interest 
rate. Put in writing how the payments into this type of account will 
be serviced and by whom.

Loans from Friends and Family

When a couple separate, family members who loaned 
money during the marriage, often expect that money to be repaid 
to them by the couple before the joint assets are split. Unless there 
is a formalised loan agreement in place with a detailed repayment 
schedule, loans from family, especially those from a parent, are 
generally considered gifts.

You may have to borrow from friends or family to preserve 
assets or tide you or your ex-partner over until settlement is 
finalised. It’s advisable for you to enter into a legally binding loan 
agreement with the lender. Take advice and draw up a formal 
agreement stating the date of the loan, who the money was lent 
to, who it was lent by and for what purpose. Be specific about any 
security offered and the repayment terms. All parties should sign 
the loan document in front of a witness.

Following these guidelines will put you in a position to 
submit the document as a genuine liability when you draw up 
your joint schedule of assets and liabilities. With no formal loan 
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agreement in place, the money could easily be considered a gift. 
The outcome is that you would not be able to include the loan 
as part of your joint financial status, even though you may have 
legitimately incurred a debt you will have to repay. In that case, 
you would have to carry the debt personally and repay the loan 
from your eventual share of net assets or your personal income.

If you have existing loans from family or friends and you are 
considering separation, try to arrange to have them documented if 
this has not already been done. If you are a parent who has loaned 
money and the repayment terms have lapsed or not been met, be 
sure to follow up with a demand in writing or restructure a new 
agreement. Failure to demand repayment when terms are not met 
is detrimental to proving the legitimacy of this type of loan.

The Family Business

Property settlements can get tricky when there’s a business 
involved. If one person keeps the business, it’s extremely likely that 
it will be considered a financial resource, and taken into account 
when dividing the other assets and liabilities.

While advice to sever financial relationships is appropriate 
in the vast majority of circumstances, it can have devastating 
consequences for the future of a family business. The courts are 
generally reluctant for parties, if they hold joint assets, including 
a business, to continue those interactions moving forward. The 
Family Law Act indicates that the purpose of court intervention 
is to resolve all property matters between the parties so there will 
be no further financial dependency on each other. This should, 
generally speaking, be your intention even if you are not pursuing 
a settlement through the Court.
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There are however, ways that separated couples can still 
continue to own and operate a business together, unless there is a 
lot of conflict between them. It is highly recommended to engage 
the services of a collaboratively trained financial advisor to assist 
you in mapping out the most commercially effective solution.

Where there is conflict and both parties wish to retain the 
business, the Court is not likely to make a decision as to who will 
keep it. If you can’t agree who retains the business, or neither 
of you want it, you will simply be ordered to sell it and split the 
proceeds, in accordance with the principles of the Family Law Act.

Often it’s only one spouse actively involved in the business, 
and in many instances the business is built around that person’s 
specific skill set. Going forward, the business is likely to provide 
an income for this person. If the valuation is intrinsically linked to 
one person’s skill set, it would make little sense to sell the business 
to split the proceeds without them remaining on board.

In this scenario, many couples make the decision for the 
spouse actively involved in the business to retain it, and the non-
business spouse to keep other assets, like the marital home. On the 
surface, this seems sensible. However, a property split must also 
be just and equitable. Where a business is profitable or valuable or 
has the potential to be either or both within a short period of time, 
or when it is experiencing a significant downturn in the market, 
achieving an equitable property settlement may need further 
consideration.

The business operating spouse may be able to carry on 
generating a reasonable income from the business. Perhaps even 
to the same level which had historically supported both parties. 
They may hold shares or options in the entity, have their personal 
living expenses subsidised by the business, derive tax benefits, 
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or have future incomes due from patents pending or contracts 
secured during the marriage.

The non-business spouse may need to retrain to go back into 
the workforce, take over the mortgage and the costs of refinancing 
and transferring any property they retain, plus inherit all of the 
ongoing maintenance expenses and costs of selling the property 
in the future. This becomes particularly relevant to consider when 
any assets retained would trigger a Capital Gains Tax (CGT) event, 
if they are sold.

Everything considered, the most obvious decision of 
awarding the business to one and property to the other, may not 
be equitable. A cash adjustment could be necessary in favour of 
one spouse or the other if you want to keep the business intact and 
also reach a just and equitable property split.

It’s important to consider both the value of the business 
and its ability to generate income, as well as support a lifestyle for 
the spouse who retains it, when reaching an equitable agreement. 
It’s strongly recommended in such circumstances to obtain a 
professional, independent valuation and candid legal, financial 
and taxation planning advice, so you’re aware of your options and 
the foreseeable future consequences.

Dismantling Business Structures

If you own and run a business, you will need an independent 
assessment as to its value and revenue generating capacity. The 
best time to do this is when you’re ready to negotiate a settlement. 
If you have valuations done early and then experience a lengthy 
separation period before a settlement agreement, you’ll need 
to revisit the valuations at a further cost. However, obtaining a 
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valuation at the time of separation may be a good investment in 
the event you believe your partner intends to run the business 
down, drain assets, or otherwise detract from its value.

Unfortunately, divorce is often one of the symptoms of a 
downturn in the business economy. An astute business operator 
may have thought about this and consulted with their accountant 
and lawyer to limit the damage in the event of separation. This 
period of prior preparation, of getting everything in place, may 
have taken considerable time. A forensic valuation may reveal 
what action, if any, was deliberately taken to reduce the value in 
the business in the year or so leading up to the split so it would 
have less of an influence in the property settlement.

One fair method of deciding on an assessor is for one party 
to identify three independent valuers and the other to select one of 
the three to engage. Do your homework to make sure the assessor 
is properly accredited, familiar with your industry, and does not 
have a conflict of interest with any party involved in the business 
or affected by the property settlement.

If your separation means one of you will no longer be 
involved in the business, make sure all of the paperwork has been 
completed to disengage that person entirely. This may involve 
them resigning as a director or trustee and the cessation of any 
payments or benefits they receive. The party resigning should 
return all property owned by the business including vehicles, 
computers, cars, phones, keys, access cards and unused stationery. 
The departing party should also revoke all personal guarantees 
they may have given for surety to credit facilities. Where there are 
business interests, trusts, super funds and other business entities 
or tax effective structures in place, consider employing the services 
of specialist financial advice.
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There is a relatively new group of financial specialists in 
Australia who are part of the Collaborative Law Professionals 
Association. They have undergone specialised training in this 
field. They take an independent, collaborative approach to assist 
you in dismantling joint financial interests in family law matters. 
This means giving neutral advice aimed at retaining maximum 
long term net worth for both parties and minimising the tax or 
administration implications brought about by changing your asset 
structure.

If you can agree to use only one neutral advisor between 
you, you will keep the professional fees to a minimum and gain 
insight into inspired options to maximise the return on the hard 
work you have both already put into providing for your future. 
In collaborative practice, both parties are present throughout all 
strategy negotiations. Divorce Resource is a firm advocate for the 
collaborative approach in all facets of family law but especially 
where there’s restructuring of business, investment and tax 
effective entities involved.

Business Property

It’s a grey area as to what limits apply in terms of managing 
the assets and property of a business in the normal course of 
running it during the process of divorce and a property settlement. 
Even though one spouse may have resigned from the business 
entity when you separated, as a partner, director or shareholder, 
they will also be responsible for any debts owed and taxation 
liability incurred by the business or themselves up until that point 
and as a shareholder, they have an interest in all property owned 
by the business to that date.
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Take the example of a spouse who’s been driving a car 
purchased by the business, with all of the running costs entirely 
funded by the company. Upon resignation, are they eligible 
to continue driving the vehicle until such time as the property 
division is completed? Technically, the vehicle is the property of 
the business and should be returned to the business or purchased 
by the resigning party. However, this is often overlooked, and 
the spouse continues to use the vehicle for convenience, thereby 
creating a grey area of ownership at a later settlement date.

If the person refuses to return the vehicle to the business 
asset pool, it’s unlikely the police will intervene. The matter is 
considered a domestic issue, and the police are unable to recover the 
vehicle without the direction of an order. In certain circumstances, 
a claim of theft could be pursued to recover the vehicle but this 
would necessitate laying a charge against the person. It’s advisable 
to seek legal and financial advice soon after separation to clarify 
and document these issues within this interesting zone.
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There will no doubt be times when you will wish you 
never had to speak to each other again, but in most cases you 
have to continue to communicate regularly throughout the 
separation process. If you have children together, you can expect 
to interact for many years to come. In all cases, it’s advisable to 
learn to communicate clearly and concisely and to minimise the 
opportunities for conflict. This is even more important where 
children are involved.

‘Respect is a close relative of tolerance  
and both go a long way to prevent and  

alleviate the negative interactions  
between and among people.’

~ Joseph M. Marshall III

Over the course of your negotiations, there will be 
considerable contact in one form or another. In managing your 
communications, your primary aim is to be concise, professional, 
and to minimise the opportunities for misunderstandings 
or conflict. Try to leave your emotions out of any formal 
correspondence with your ex-partner. Use the twenty-four hour 
cooling off method of drafting your communication and sleeping 
on it before reviewing and sending it the next day. In the case of 
urgent communications, a few extra minutes of consideration may 
save you days of regret.
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Electronic Communications

Consider whether or not it is necessary to call before phoning 
your ex. Don’t call when you are drunk or if it is too late or too early 
in the day. A phone call can be invasive or inconvenient. You may 
be offended if your call is not acknowledged, which may have a 
negative impact on future communications.

Calling to discuss an important issue carries a higher risk of 
diverting off topic and ending up in an argument than texting or 
writing an email. Posted letters are easier to misplace and slow to 
deliver the information. Don’t use this method unless it’s necessary 
for legal documentation.

It’s best to use electronic messaging to communicate with 
your ex-partner, be it email, text, or through a specifically designed 
program or app. Putting the issues in writing means they can be 
considered before you press send, referred to at a later date, and 
there’s less likelihood of confusion or forgetting the particulars. 
Constructing a text or email allows the sender to consider the tone 
and intent of their communication before sending and eliminate 
anything that may be incorrect, too emotive or inflammatory. It 
also allows the opportunity for replies to be filtered.

Electronic communication is simple, inexpensive, and 
readily accessible. It allows the receiver to immediately be aware of 
what’s going on, so they can deal with urgent matters straight away 
or revisit more mundane issues at a more convenient time. Emails, 
scanned documents, and texts can be retrieved remotely, and then 
backed up or forwarded to another person. In the unfortunate 
event you would require it, both text messages and emails may be 
admissible as evidence in court.

If your relationship with your ex has turned sour or 
negotiations around your settlement are upsetting for you, 
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consider setting up a separate private email account you check 
less frequently, and only when you’re ready to deal with it. This 
can help you manage stress levels, since it will be isolated from 
your day-to-day personal correspondence or your work account 
and is less likely to be distracting or upsetting when you’re trying 
to concentrate on other aspects of your life. If you choose to use 
this method, let your ex and your advisers know they should use 
text messaging or call you for more urgent matters.

Have a conversation with your ex-partner about setting 
some boundaries around communicating with each other. Some 
suggestions would be:

	Set hours during the day or night when you will refrain from 
calling each other, unless it’s a matter of urgency.

	Use text messages or emails as the first point of contact in 
preference to phone calls.

	Restrict personal email correspondence to personal 
accounts and don’t send them to a work address.

	Don’t call to discuss your settlement when the other person 
is spending time with the children or you know they are 
otherwise engaged.

	Establish reasonable turnaround times to respond to 
correspondence or messages.

	Let each other know about what’s happening when the 
children are with you. For instance, they arrived safely, 
triumphs and milestones, illness and injuries, or absences 
from school.
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Establish these types of boundaries at the beginning of your 
separation and do your best to uphold your end of the agreement.

There are times when it’s not appropriate to take a call 
from your ex-partner, but it is important, particularly if you are 
a parent, to be reasonable and practical about being contactable. 
Change the ring tone on your phone for incoming messages and 
calls from your ex-partner and children. You will know it’s them 
and be able to decide whether you’re in a position to answer 
at that time. Create a template in your messages such as, I will 
return call within the hour to let the caller know they have been 
acknowledged. This should deter repeated interruptions.

Set up your phone settings so you can easily identify 
incoming calls from anyone you pay by the hour for advice. When 
they contact you, consider whether it’s more economical for you to 
take the call or to let it ring through to message. You will probably 
be billed anyway for their time and possibly need to return their 
call but it may be more efficient to let it go to message bank if you’re 
not in a position to hear clearly, discuss issues freely, or take notes.

If you can agree in the beginning that it will be in the 
best interests of both of you to organise your communication 
and record your agreements in writing, you will save yourself 
considerable time, money and frustration later on. The Split Kit 
has a comprehensive system to help you get on top of this part of 
your separation.

Written Communication

A High Court judge gave this, his single most important 
tip regarding managing a matter in dispute; effectively record 
important communications head each piece of correspondence 
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with the intent of the correspondence. This makes it clear as to the 
key factors that need to be addressed and simplifies the filing of 
documents and retrieval of key points in future.

Keep a civil tone to your writing and do not stray from the 
stated intent. In many cases, with emotions running high, one 
or both parties start out addressing a key issue but descend into 
accusations, blame and abuse. Maintain your dignity and save 
yourself time and negative energy by sticking to the intended 
subject.

It’s always important to nurture a relationship that allows 
you to discuss issues in person with your ex-partner. Frustrations 
can give way to destructive verbal sparring matches if that person 
intimidates you in person and uses these communications as a 
form of control. It’s the express intention of Divorce Resource to 
discourage adversarial or intimidating behaviour. It’s exhausting, 
as well as counterproductive to progressing your negotiations and 
ongoing relationship. Conflict diverts the process and costs you 
time and money, as well as unnecessary stress.

We believe it will be worthwhile for you to take the time to 
explain to your ex-spouse in the early stages of your separation 
what methods you will be using to communicate and explain 
the benefits. Following the guidelines given here should help 
maintain a workable, business like relationship that minimises the 
opportunity for conflict to arise and keeps each of you informed.

There is a facility built into The Split Kit to scan documents, 
such as bank statements, title deeds and personal documents, 
and electronically file them by attaching them to the appropriate 
communication. You will never search for a lost document again! 
Many of these communication tools, you will continue to use long 
after you are thriving in your new life. Even if you’ve been separated 
for some time, it’s never too late to improve your communication.
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Co-parenting Interactions

Co-parents have to communicate with each other at a time 
of high emotions, and often with unsettled children present. This 
is particularly so during the handover of the children as they 
move between two homes. It is very challenging for even the most 
conscientious couples, especially in the early stages. A conversation 
about simple matters can easily escalate into an argument. This 
is an undesirable outcome, since you want to avoid all forms of 
conflict in front of your children.

It’s confronting, but you need to accept that once you’re 
separated, you will each have a different parenting style. Of 
course, there will be general principles of parenting you should 
both adhere to but you won’t be able to dictate to the other parent 
what they should do. This can be an extremely difficult transitional 
period for a parent who is used to shouldering the majority of the 
parenting duties including guiding the day-to-day activities and 
managing discipline. You may benefit from writing up a parenting 
plan together to outline your common values and boundaries for 
the children.

A parenting plan can be helpful to establish similar values 
and core rules within each household and limit the opportunities 
for confusion and conflict. Whilst it is well known that children 
benefit from routine, research does suggest children adapt quickly 
and well to the different rules in each household. So, it’s okay 
for the rules to be different with each parent so long as there is 
consistency and the child knows what to expect, as well as what is 
expected of them, with each visit.

If you were the primary career in the family, there’s a 
tendency to want to maintain control even when the children 
aren’t with you. Try to curb your need to give reminders and 
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request updates as it’s likely to be interpreted as nothing more 
than nagging. Counselling may help you manage your emotions 
at this time. There will be situations, like when a child is ill, which 
require ongoing communication. When this happens, email or text 
your ex to discuss the arrangements before handover time.

When the children are younger, some parents communicate 
by writing notes in a file or notebook. This can be useful for 
monitoring frequent and ad-hoc information such as feeding, 
toileting and sleeping patterns. When the children are older, 
develop a system to communicate information that avoids them 
relaying messages, or reading or over hearing your discussions. 
There are electronic solutions available through various phone 
apps and calendar systems. Some of them are free. The more 
comprehensive solutions are subscription based.

If you have teenage children, they are likely to be more 
assertive about their own agendas and where they want to stay. 
Parents tend to communicate less directly with each other as their 
older children begin to make their own arrangements. It is difficult 
enough to keep track of teenagers when there are two parents on 
watch in the same home. So, it is at this time that it is probably 
most important for separated parents to communicate with each 
other to ensure they are actually aware of their teenagers’ activities. 
Try to present a united front in your approach to discipline. It may 
be helpful to compromise to set the same boundaries in each home 
around things such as curfews, sleepovers, partying and how your 
child is expected to communicate with you about their plans and 
whereabouts.

Entering details into a shared calendar app such as Google 
Calendar can work well. Each parent, as well as older children, 
can share access to the calendar. It can be set up so reminders are 
sent via emails, screen pop-ups, or text messages prior to an event. 
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This is useful in a situation where say, a child brings a note to one 
parent about items which need to be taken on a day they leave for 
school from the other parent’s home. Putting a reminder into the 
calendar app alerts the other people involved and avoids having 
to speak with your ex-partner or rely on the child to forward the 
message. It ensures that everyone has been informed and will also 
be reminded (nagged) prior to the event by the system, and not by 
each other.

It’s helpful for each parent to have a complete list of names 
and contact details for anyone your child interacts with, such as 
schools, clubs, babysitters, health care providers, and parents 
of your child’s friends. You should also share details of other 
organisations, trades people and institutions you regularly deal 
with in the general running of the household.

Let your child’s school know about the change in your family 
circumstances and request that they update their contact database 
to ensure all important notices, reports and invoices are delivered 
to both parents. The Split Kit contains a register to record and 
electronically share all contact details.
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The Family Court of Australia, the Federal Circuit Court of 
Australia, the Family Court of Western Australia, and the local and 
magistrate’s courts in each state and territory all have the power 
make decisions, under the Family Law Act 1975. Your choice of 
court depends on:

	Complexity of the issues.

	Where you live.

	Service availability.

Generally, complex family law issues are heard in the Family 
Court, and simpler matters are filed in the Federal Circuit Court, 
but you can file in either one.

The courts have the power to move your case to the more 
appropriate court. The vast majority of family law cases are 
now heard in the Federal Circuit Court, formerly the Federal 
Magistrate’s Court, which was established to help clear waiting 
times in Family Court matters.

The Circuit Court handles only straightforward issues that 
can be dealt with quickly. For information about the Family Court 
of Australia and the Federal Circuit Court, phone 13oo 352 ooo 
or visit www.familycourt.gov.au. For information on the Family 
Court of Western Australia, visit www.familycourt.wa.gov.au.
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Family Court can deal with:

	Parenting orders.

	Location (finding) and recovery (returning) of children.

	Property settlement.

	Spousal maintenance.

	Child maintenance and some child support issues.

	Some special issues related to children.

	Validity and nullity of marriage.

	Enforcement of orders.

The terminology around the legal aspect of divorce, 
parenting, and property settlements can be daunting to the 
uninitiated. Visit our glossary of terms for simple and precise 
explanations.

Before you take a parenting dispute to the Family Court of 
Australia, in most cases you must participate in family dispute 
resolution unless exceptions apply. One such exception might be 
in the event of family violence. You also need to participate in pre-
action procedures. The full process is discussed throughout this 
chapter.

The Federal Circuit Court of Australia operates for family 
law matters in every state except Western Australia. It can decide 
the same cases as the Family Court of Australia, including making 
divorce orders, except for those regarding the legality of a marriage 
and some special children’s cases.
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The Federal Circuit Court does not accept consent order 
applications but can make consent orders after one party has filed 
an application with the Court and the matter has been transferred. 
This court handles family law issues that do not include any real 
complications. The aim is to provide a simple and easy place for 
people to sort out their dispute.

The rules and procedures are simpler and less formal than 
in the Family Court of Australia. This is to reduce your costs and 
the number of times you need to go to Court. There are generally 
fewer steps between the first and last hearing but the steps will vary 
from case to case and so it isn’t really possible to give an accurate 
time line of events for all cases. The general flow of court events is 
outlined in the next chapter.

As in the Family Court of Australia, it’s likely you’ll need 
to participate in family dispute resolution and counselling 
before a judge will look at your case, although again, there are 
some exceptions. Written information on court processes and 
procedures, free application forms and self-help kits are available 
from the Courts’ website.

In certain parts of Australia, state or territory based courts 
deal with some aspects of family law cases, such as urgent or 
interim (short-term) cases regarding child maintenance and 
support. They can also deal with some less complex and low 
value property issues. The local Magistrate’s Courts will accept 
applications for consent orders and have the power under State 
laws to make orders in family violence cases. If you are uncertain 
which court to approach with your matter, visit the government 
website www.federalcircuitcourt.gov.au.
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The Three Matters Addressed in Family Law

There are three separate matters to be addressed in the 
event of a divorce.

1. Arrangements for Children

This was previously referred to as Child Custody. It’s the 
arrangements for the parental care, residential and financial 
provision for the upbringing of the children.

Nowadays, agreements or orders talk about who the 
child lives with and how much time the child spends with and 
communicates with each parent.

This may include an informal or binding agreement 
regarding financial provision outside of the Child Support Agency’s 
mandatory requirements. If you opt for a private child support 
agreement, there are two types, Limited and Binding.

A Limited Child Support Agreement can include periodic 
or lump sum payments of child support but also can provide for 
support in kind, such as maintenance of a family health insurance 
policy, payment of private education fees etc..

A Binding Child Support Agreement allows parents to set the 
level of child support to be paid until a terminating event occurs, 
such as a child turning 18 or obtaining employment. This type of 
agreement is preferred by some families as the payer knows how 
much they will pay, and the payee knows how much they will receive. 
These agreements don’t require a Child Support Assessment to be 
in place. You might agree to make arrangements for payment of a 
set amount of child support, but also extracurricular activities and 
school fees in lieu of child support.
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2. Property Settlement

This refers to the division of assets and liabilities of the 
partnership in a just and equitable manner, which may also include 
the provision of ongoing spousal maintenance. As discussed in a 
previous chapter, where financial circumstances permit, a clean 
break in the financial settlement is preferred practice these days, 
rather than a property split plus ongoing spousal maintenance 
payments.

3. Divorce

Divorce is the legal dissolution of the marriage. Divorce 
is separate to property settlement. If there are children of the 
marriage, a divorce won’t be granted until adequate arrangements 
have been made for their well-being.

It’s advisable to take legal advice so that you are aware 
of your rights and responsibilities but it is possible to attend to 
all three matters without legal representation. If you are able to 
achieve this, you will no doubt save yourself a considerable amount 
in legal fees, and many months of frustration and anxiety as well as 
avoid the worst scenario, a full-blown trial.

Even so, at some point both you and your ex will need to 
seek independent professional family law advice. You must be able 
to show that each of you obtained independent legal and financial 
advice before agreeing to the conditions of the settlement. Should 
you be unable to reach an agreement or feel you would benefit 
from a higher degree of involvement from a family lawyer, there 
are several options available to you.
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Reaching a Resolution

When negotiating a resolution regarding parenting or 
property issues, work within the guidelines of the Family Law Act 
and adopt the same principles a judicial officer would apply to your 
circumstances. This will help you reach an agreement considered 
just and equitable by the Courts, which is a necessary prerequisite 
of any consent order. If a dispute cannot be resolved out of court, 
the Family Court of Australia and Federal Circuit Court of Australia 
have the power to decide on those settlements.

Of course, there is no black or white answer. A 6o/4o 
property settlement without maintenance on one day could be a 
55/45 split to either party heard before a different Magistrate. The 
variation can be because of the overall interpretation of the law, 
the contributions by each party and the flow of information and 
questions between the legal representatives.

However, in order to be considered fair and equitable, the 
ruling will fall within a range of varying but predictable possibilities. 
It might typically be anywhere from 5o/5o to 7o/3o, although it 
can and does fall outside these ranges in some cases. There’s no 
documented average in terms of the percentage split of assets. But 
from our grapevine survey, it appears that closer to 5o/5o is far 
more common than toward the other end of the range. You should 
aim to arrive at an agreement that would be within the same range 
as a Family Court might rule, without incurring all of the legal fees 
and lost opportunities, due to the involvement of lawyers, forensic 
accountants, psychologists, or other third parties.

It’s important to seek legal advice about your rights and 
responsibilities, as well as an anticipated outcome in the property 
settlement. Let’s say in your situation, ten percent of the joint pot 
represents $8o,ooo. If you continue to argue over this variance, 
you will be amazed how quickly between the two of you, you’ve 
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consumed that money in legal fees and lost opportunity. Speak 
to people who have engaged family lawyers in the past. I’m sure 
they will tell you they were astounded by how fast their legal 
fees accrued, even before it seemed that anything at all had been 
achieved. The numbers may be smaller or greater for you, but the 
principle remains the same.

Some family lawyers don’t talk in percentages and prefer 
to discuss issues on the basis of meeting the needs of each party. 
This is becoming more common and is the norm where a lawyer 
is collaboratively trained. If a lawyer does offer advice in terms of 
a percentage split, pay attention. Don’t fixate on the higher end 
of the range. A lawyer will tell you it’s what they may be able to 
secure for you. It’s easier to believe the higher end of the scale, 
because they’re telling you what you want to hear, but it seldom 
happens according to plan. Remember, you will be deducting your 
legal fees from the balance you eventually receive. Manage your 
expectations and do your sums carefully.

Different Approaches to Resolution

Aside from a completely amicable couple who are able 
to decide on a split without assistance, there are three widely 
acknowledged approaches to negotiating a property settlement.

1. Mediation

This is a co-operative approach by the couple to reach an 
agreement under the guidance of a specialist dispute resolution 
practitioner. Specialist divorce mediators, and dispute resolution 
practitioners, are trained in diffusing conflict to assist you through 
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any hostilities and hurdles you’re experiencing in reaching 
agreements. Some mediators are also trained to practice family 
law or psychology, but many are not. They remain neutral and do 
not represent the interests of either party. They are there to control 
the meeting, maintain a safe and respectful environment and keep 
you focused on the issues that need to be resolved.

In order to assist you, a mediator will require an accurate 
snapshot of your financial, family and personal circumstances 
before and during your marriage, as well as throughout the time 
you’ve been separated. You should prepare this information before 
your first meeting with the mediator. The mediator will also need 
to know about the issues you wish to discuss and resolve. Some 
mediators may initially meet with each of you individually for a 
private consultation, but this is not mandatory. Remember that 
even when a mediator is talking with you privately, they are not 
representing you. They are always neutral and merely gathering 
and imparting information.

Before you go into a mediation session, you should have 
established a thorough understanding of what you have to split 
between the two of you in terms of assets and liabilities and what 
you will need to cover ongoing living expenses. Negotiations are 
likely to be inconclusive unless you have agreed values and both 
have a thorough understanding of the facts and unresolved issues.

If you have children, you should have given consideration 
as to the co-parenting arrangements, what costs are associated 
with the children, what you consider to be in the best interests of 
the child. You should have identified any factors upon which you 
are not willing to negotiate. Don’t waste your time and money on 
mediation before you reach this point.

At the beginning of the meeting, the mediator may provide 
you with an overview as to how a Court might view your situation 
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in terms of family law principles and give you a guide as to the 
range of outcomes you could expect should you proceed to trial. 
More often, they do not provide this information at the outset. 
The mediator’s role is to facilitate and not to offer advice. It’s up 
to you to seek legal and financial advice before mediation so you’re 
fully aware of your rights and responsibilities.

A mediator can also assist you with paperwork, including 
financial disclosures, parenting plans, child parental care and 
financial support agreements, spousal support agreements and 
applying for your final divorce and property settlement order.

2. Litigation

This is the property settlement method most people think 
of when they hear of bad divorce stories. Litigation involves both 
parties being represented by a lawyer, usually someone who 
specializes in family law. Each lawyer advocates for their client’s 
rights and presents a case to the judge in an effort to secure an 
outcome that’s in their client’s best interests. At least, that’s what 
they are supposed to be doing. I have interviewed many who 
have been though the process and in the end, did not feel well 
represented.

In property cases, often the situation escalates, and the 
accrued legal fees offset any financial gain they may have been 
able to achieve for you. In some complex cases it is imperative to 
engage legal representation to fight for your rights. In other cases, 
a lesser involvement of family lawyers can work out better for 
your stress levels and financial bottom line. It can be difficult to 
determine at the outset what would work better for you, as much 
of it is determined by how your ex-partner behaves.
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In litigation, petitions are filed and court hearings are 
held in order for the judicial officer to reach a verdict. 
This is invariably more costly than the other methods and once 
it’s underway, you’re less likely to reach agreements between 
yourselves. Couples engaged in litigation generally have less input 
into the resolution of issues in the proceedings and are more likely 
to be guided by the legal representative. That’s what you’re paying 
them for.

Many people I have spoken to regret the decision to lodge an 
application for orders with the Court. There was a common theme 
of realising at a certain point that they were so heavily invested 
in the process, in both time and fees that they felt compelled to 
continue. Most people who followed this path reported a poor 
ongoing civil relationship with their ex-spouse.

The litigation process, and indeed some family lawyers, 
can be intimidating. You may think at the outset that you will be 
following the lawyer’s instruction as they tell you what to do and 
when to accept an offer. Remember the lawyer is working for you, 
and whilst you may expect them to lead the way or tell you when to 
quit, any lawyer can really only act upon your instruction. Based 
on the information you have provided to them, a lawyer can lay 
out for you what your options might be and the likely outcomes 
they might expect to achieve if the matter went to Court, but even 
if pushed, they can’t decide for you what you should do.

A lawyer’s unwillingness or inability to call the shots is a 
common complaint from people who are deep into the litigation 
process and heavily invested without having achieved a result. 
The lawyer will charge you, and rightly so, for their expert advice, 
as well as every unit of time they spend formulating options and 
explaining options and procedures to you. Always bear in mind 
that at any point during the litigation process, regardless of your 
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prior investment, you can disengage your lawyer and reach an 
agreement with your ex.

The start of the litigation process to settle property disputes 
is to lodge an application to have the matter heard before a 
magistrate. To get to this point, couples do need to show the Court 
that they have attempted mediation and have not been able to 
reach a resolution. There are circumstances, such as when family 
violence is an issue, where this requirement can be circumvented. 
There is a detailed explanation of the requirements and the ensuing 
processes later in this book, plus an overview on our website.

If you feel that litigation is the appropriate path for you, be 
aware that in order to get the best result, it’s unlikely you’ll just 
hand over the reins to your lawyer. You need to be prepared to 
fully engage in the exchange, to source and collate the required 
documentation, and to research likely outcomes and evidence 
for your case. It can be time consuming and expensive, and some 
people find it somewhat intimidating or overwhelming.

When each party has legal representation, your lawyer will 
not communicate directly with your ex-spouse, just as their lawyer 
will not communicate directly with you. Your lawyer might also 
ask you not to communicate directly with your spouse on matters 
relating to settlement issues, so as not to interfere with legal 
privilege. Legal professional privilege is a rule of law. This means 
your lawyer won’t want you to discuss with your ex any information 
they have discussed with you about your matter. Communication 
will be by way of writing between the lawyers, and then your lawyer 
subsequently conveys the information to you, in writing, by phone, 
or at a meeting.

In Australia, although over ninety-five percent of cases are 
settled without the need to go to trial, in some cases litigation is 
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unavoidable. Do all you can to avoid the litigation process? Failing 
that, manage your expectations and understand that even though 
you are paying a family lawyer, you will not be able to escape doing 
your own research, document collation and developing a good 
understanding of the family law system.

Aim to fall into the 95%!

3. Collaboration

Collaborative Practice began in Australia in 2oo5. There are 
an increasing number of International Academy of Collaborative 
Professionals (IACP) members and collaborative practice groups 
throughout the country. Members include family lawyers, finance 
specialists, psychologists, mediators and others involved in family 
law. Also known as Collaborative Divorce, the process requires all 
parties, the couple and their representative lawyers and advisors, 
to sign a contract at the outset stating an intention to reach an 
out-of-court agreement regarding children and property and to 
achieve that within a set time frame.

In addition to family lawyers, the couple may also engage 
the services of collaboratively trained financial experts and 
counsellors or psychologists to represent the needs of themselves 
and/or their children. Those advising outside of family law can be 
engaged either jointly or as independent advisors to each party.

Using this process, divorcing couples, along with their 
lawyers and other professionals, always meet together. They work 
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openly. All information is presented to all parties as they work 
towards the best solutions to accommodate co-parenting, financial 
support, and division of assets, debts, and super or realigning of 
business interests. All of this is done with the primary objectives of 
meeting the needs of all parties concerned, maintaining as much 
net worth as possible and avoiding litigation.

Legal privilege between client and lawyer is dispensed with 
because there is full disclosure of facts and information to the other 
side. Children’s needs are given priority. Face-to-face meetings in 
the presence of lawyers make negotiations direct and efficient and 
eliminates much of the written communication and significant 
disbursement costs.

Using the collaborative process, you can each plan for your 
independent futures and the future of your children in such a way 
to maintain the greatest potential for wealth retention and future 
wealth creation by planning the most efficient transition of your 
financial split. If successful, this process can be less stressful, save 
you money and you will most likely reach a resolution quicker 
than you would with litigation. The decisions regarding the 
important issues in the divorce are made jointly and no one has to 
go to Court. The resolutions are drawn up into a Memorandum of 
Understanding that’s ratified by the family court as a consent order 
or drawn up by lawyers as a legally binding financial agreement.

If the collaborative attempt is unsuccessful, previous offers, 
negotiations, and disclosures are no longer admissible, and each 
party must start the entire process anew with different legal 
representation. It then becomes an expensive episode as each party 
incurs significant legal fees to brief their new lawyers and prepare 
new disclosure documentation. Fortunately, there is a very high 
success rate for reaching agreement through the collaborative 
process.
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Seeking Legal Advice

You can seek legal advice from a Legal Aid office, community 
legal centre, or private family lawyer or law firm. The Family Law 
Court has a comprehensive website that provides free information 
kits and contact details for government services. Although staff at 
the Family Law Courts can assist you with questions about court 
forms and the legal process, they cannot offer any legal advice. If 
you’re an Aboriginal or Torres Strait Islander, you may also contact 
your local Aboriginal or Torres Strait Islander Legal Service for 
assistance.

Arrangements for Children

The Family Law Act 1975 states the best interests of the 
child are the most important consideration when deciding on 
arrangements for children. In most cases, parents should consider 
an arrangement which encourages steadiness and predictability for 
the children whilst also allowing them to maintain a relationship 
with both parents.

The end of the intimate relationship between the two of you 
is not the end of the relationship each of you will continue to have 
with your children or with each other as co-parents. There are 
some circumstances where it is in the best interest of a child to be 
shielded from a parent, though this is most often not the case. A 
bad spouse, doesn’t necessarily mean they are a bad parent.

In general, non-violent or mildly abusive behaviour, which 
you may consider to be disrespectful, undermining or otherwise 
‘bad’ towards the other parent, doesn’t usually prohibit the 
opportunity for shared parenting.
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‘Don’t fight in front of your children. 
You have a choice: you either vent your impulse, 

or you love your child.’

~ Dr. Phil

When you separate, one of the most difficult aspects to come 
to terms with is having to share your child’s time with their other 
parent. For some parents this might be the first time they have 
not been in total control of their child’s activities or the people 
and experiences they are exposed to. It is common for parents to 
allow their own anger and hurt to cloud their judgment as to what 
parenting arrangements would be in the best interests of their 
child. It is vital that you try to look past your own feelings when 
negotiating co-parenting arrangements.

In 2oo6 the Family Law Act 1975 was amended and one 
of the important changes was to strengthen the importance of 
children’s best interests. It sets out clearly that children have a 
right to:

	A meaningful relationship with both parents.

	Be protected from abuse, neglect and family violence.

	Receive adequate and proper parenting to help them achieve 
their full potential.

	Know and be cared for by both parents.

	Spend time with and communicate with both parents and 
any other significant people such as grandparents and other 
relatives.
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	Receive the support and encouragement necessary to 
maintain a connection with their culture.

Each parent is presumed to have equal shared parental 
responsibility for their children until they reach 18 years of age. 
Equal shared parental responsibility means that parents must 
make major long-term decisions together. A major long-term 
decision includes things such as:

	The child’s education (both current and future).

	The child’s religious and cultural upbringing.

	Health and medical treatment.

	Any changes to the child’s living arrangements that make it 
significantly more difficult for the child to spend time with a 
parent.

	Changing a child’s name.

Child psychologists and current family law principles 
indicate that it’s best for the child to maintain somewhat of a status 
quo in their living arrangements and routine immediately after 
separation when this is possible and practical. This could mean 
it’s preferable for everyone to continue to reside in the family 
home through the initial separation procedures, if you can be 
amicable enough. Few people are able to sustain this arrangement 
effectively.

Unless family violence has been an issue and it is necessary 
to make immediate and radical changes to ensure their safety, 
avoid making any major shifts in the children’s general day-to-day 
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care and schooling routines. If they’re used to being cared for by 
one parent, then this could also mean it is in their best interests to 
continue to reside with that parent for the most part, whether that 
means staying in the family home or not.

In parenting matters, the Court considers not only with 
whom and where the child is living but if one parent has been 
negligent. This doesn’t mean if you’ve been the primary caregiver 
the Court would automatically make orders for the child to 
continue to reside with you. Nor does it mean the parent who had 
less involvement will be denied shared parenting responsibilities 
or equal time spent with the child.

A major change such as a family split is bound to upset 
your child, and they will be unsettled by the changes. It can be 
extremely difficult to be consistent in the face of your child’s grief 
and anguish but do give any arrangement you make a long enough 
trial period for the child to settle down into a routine. Don’t mistake 
a natural rebellion over the change of arrangements, or the child 
taking sides with one or other parent initially, as a genuine reason 
for the child to reside for more time with one parent. It will take 
some time, and you may need to try several options before getting 
into a reasonable routine.

In the past, a popular arrangement has been for a child to live 
with the primary caregiver and spend time every second weekend 
and one night during the week with the other parent. Although 
this may still work for your family, there is a move towards 
children spending longer blocks of time with each parent, with 
variations dependent on each parent’s capacity to accommodate 
the children’s needs. Currently, it’s far more likely to be 5o/5o 
residential time or some other combination of longer blocks of 
time with both parents.
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Advice from child behavioural psychologists suggests that 
young children require the stability of an identifiable primary 
carer and a ‘home base’ where they live for the vast majority of the 
time. For very young children and infants, the Court would look 
very carefully as to whether or not overnight visits were in the best 
interest of the child. As such, particularly in matters concerning 
very young children, the Court may be reluctant to make orders 
for equal time with each parent. It is advisable to seek professional 
advice if your children are pre-school or younger.

As children get older, the Court places greater emphasis on 
how the child feels about their living arrangements when making 
child related orders. If a child in their teens expresses a strong 
and valid preference to live primarily with one parent, the Court is 
unlikely to make orders contrary to these wishes. It is important 
to stress that the concept of equal shared parental responsibility, 
which relates to major decisions made for the child’s well-being, is 
not the same as the child spending equal time with their parents 
and doesn’t mean a parent has a ‘right’ to equal time.

Every family will come to their own understanding as to the 
living arrangements that work best for them. It’s beneficial for all to 
agree as soon as possible, so you can set a practical and sustainable 
routine. Whatever you agree on, allow for a degree of flexibility. 
This becomes more important as children grow into their teen 
years and start to get more heavily committed with studies, sports 
or part-time jobs and more involved in their social activities.

Eligibility for Divorce

Since the introduction of the no-fault divorce legislation, in 
order to obtain a divorce in Australia, there’s no longer a need to 
prove a reason or grounds for the granting of a divorce other than 
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irretrievable breakdown. You only need to prove that at least one 
of you believes the marriage has irretrievably broken down. And 
that you’ve lived apart for at least one year.

As I have already mentioned, it’s possible that a couple may 
remain living in the same house but technically apart and still be 
able to prove grounds for divorce. This is known as separation 
under the one roof. See the section on redefining boundaries 
earlier in this book.

The one year of separation need not be continuous. If 
after you’ve initially separated you reconcile for a period of less 
than three months, the twelve months separation period may be 
calculated using the time before and after the temporary reunion. 
It’s also permitted to count time on either side of multiple breaks.

If you married overseas, you can apply for a divorce in 
Australia if any of the following apply to you or your spouse:

	Regards Australia as your home and intend to live 
indefinitely in Australia.

	Is an Australian citizen by birth or descent.

	Is an Australian citizen by grant of an Australian citizenship.

	Ordinarily lives in Australia and has done so for twelve 
months immediately before filing for divorce.

If you’ve been married less than two years, before applying 
for a divorce you and your spouse must attend an appointment 
with a counsellor to discuss the possibility of reconciliation. 

Two years of marriage is calculated from the date of the 
marriage to the date of applying to the Court for a divorce. The 
requirement of one year of separation applies.
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The counsellor must sign a certificate to confirm you’ve 
attended counselling. When you make the appointment, ask them 
whether they have this certificate. If they don’t, you can download 
a blank copy from our website. You can also get a blank copy by 
phoning 18oo o5o 321 or collecting it from your nearest family law 
registry. If you need help finding a counsellor for this purpose, try 
www.familyrelationships.gov.au.

Attend the counselling with an open mind. If you confirm 
your decision to separate, ask the counsellor to complete a 
counselling certificate that states they have discussed the possibility 
of reconciliation with you and your spouse. You will need to attach 
the completed certificate to the back of the Application for Divorce 
when you file it.

If you or your spouse are unwilling or unable to attend 
counselling, you will need to request the Court’s permission to apply 
for a divorce. You seek this permission by completing an affidavit 
with your divorce application stating the reason counselling did 
not occur. Not being able to locate your spouse or a risk of family 
violence would be acceptable reasons. You must set out clearly in 
your affidavit the steps you have attempted to try to arrange the 
counselling.

De Facto Relationships

A de facto relationship is defined as a couple who aren’t 
married or related by family but live together on a genuine 
domestic basis. A de facto relationship can exist between a man 
and a woman or between two people of the same sex.

If there is a Legally Binding Financial Agreement in existence 
within the de facto relationship, applying for property orders 
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outside the boundaries of that agreement may not be possible. 
If there was no existing financial agreement, an application for 
Property Adjustment Orders or Maintenance Orders must be 
made within two years of separation.

Under special circumstances, a party may seek leave from 
the Court to make an application after this time. Should you wish 
to make application more than two years after separation from 
a de facto relationship, you should seek legal opinion as to your 
eligibility.

There are four gateway criteria that are used to assess a 
genuine domestic basis for the de facto relationship when it comes 
to family law matters:

	The period for the de facto relationship is at least two years.

	There is a child in the de facto relationship.

	The relationship is, or was, registered under a prescribed 
law of a state or territory.

	When assessing property or custodial claims in cases of a 
breakdown of a relationship, it’s recognised that significant 
contributions were being made by one party, and the failure 
to issue an order would result in a serious injustice.

Before the Court can determine whether you have an eligible 
financial or parenting dispute, you must satisfy the Court of all of 
the following:

	You were in a genuine de facto relationship with your former 
partner which has broken down.

	You meet at least one of the four gateway criteria.
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	You have a geographical connection to a participating 
jurisdiction, and the relationship broke down after 1 March 
2oo9 (or after 1 July 2o1o South Australia), although you 
may be able to apply to the Courts to lodge an application 
if your relationship broke down prior to the date applicable 
to your state.

For any relationship which was terminated after March 2oo9 
(1 July 2o1o for South Australia), and meets at least one of the four 
gateway requirements for a de facto relationship, parties are able to 
issue proceedings in the Family Court or the Federal Magistrates’ 
Court. The courts then deal with the property settlement in the 
same way they would a married couple. You should obtain legal 
advice about whether your circumstances satisfy the criteria before 
filing an application.

As with separating married couples, de facto couples can 
come to an agreement outside of the Court system through any 
form of alternative dispute resolution, including an amicable 
agreement between themselves. The requirement for each party to 
show they’ve taken independent legal advice before entering into 
a legally binding agreement stands as it does for couples who were 
married.

The De facto Property Regime refers to Commonwealth 
laws for the division of property in the breakdown of a de facto 
relationship. These laws commenced on 1 March 2oo9. The laws 
apply to couples whose de facto relationship has a geographical 
connection with New South Wales, Victoria, Queensland, South 
Australia, Tasmania, the Australian Capital Territory, the 
Northern Territory, Norfolk Island, Christmas Island, or the Cocos 
(Keeling) Islands. If the couple is in South Australia with no other 
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relationship to any other state or territory, the laws apply from,  
1 July 2o1o.

A couple who separated before these laws commenced may 
choose to have them applied to their situation. The choice must 
be in writing and signed by both parties after each has obtained 
independent legal advice and received a signed statement from 
their lawyer that the advice was given.

Of course, de facto couples can also choose that these laws 
will not apply to them by agreeing to an autonomous property 
settlement and entering into a legally binding financial agreement. 
This does not apply to Western Australia.

Proceedings in the Family Court of Western Australia are 
held under the Family Law Act 1975 (Commonwealth) that covers 
married people who want to divorce and make arrangements 
for children, property and spousal maintenance. The Family 
Court Act 1997 (Western Australia) is the legislation that covers 
arrangements for children of unmarried people in that state. 
In 2oo2, the legislation was amended to incorporate de facto 
relationships and the resultant property matters.

Independent legal advice is an essential component to 
entering into any agreement after a de facto relationship ends.
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The process of applying for a Divorce Order, to legally 
dissolve your marriage and free either of you to marry again, takes 
on average around four months.

You can’t start the process of applying for a divorce until 
after you and your ex-spouse have been separated for one year. 
But you can and should start making arrangements for the care 
and financial support of any child of the relationship as soon as you 
separate, or even before you separate, if that’s possible. If there are 
children under 18 years of age involved, a divorce application will 
not be approved without suitable arrangements having been made 
for their care.

You can apply for a divorce without having negotiated a 
property settlement. Some couples negotiate a property split and 
never end up filing for divorce. There’s no set order in which the 
applications must be made.

Full and Frank Disclosure

Familiarise yourself with the Family Law rules. It is vital 
that you provide accurate and complete information in terms of 
your property, arrangements for children and the chronology of 
significant events and contributions within your relationship. 
Failure to give full and frank disclosure is an offence that may 
carry serious consequences. 
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These consequences may include:

	Delays and having to file more documents. 

	Having to pay the other party’s legal costs. 

	Being fined.

	Being charged with contempt of court.

Costs

The full process of getting divorced and formalising 
parenting and property division for a couple who don’t qualify for 
fee reductions can cost each of you around $15oo to $45oo. The 
cost will lower if your negotiations are completely amicable, sealed 
with a consent order rather than a legally binding agreement and 
you do all of the administration yourself, only consulting to the 
minimum mandatory requirements with a family lawyer. The 
reality seldom works out that way for most couples. Costs will 
often run much higher with the extended involvement of lawyers 
and other advisers.

The hourly rate of a family lawyer varies in accordance with 
their experience and specialist accreditation, with around $33o to 
$4oo per hour at the lower end of the scale and specialist family 
lawyers charging in excess of $1ooo per hour. It’s not uncommon 
for a couple to amass legal fees in excess of $5o,ooo each. Our 
recent survey showed most couples spend between ten and twenty 
thousand dollars each.

There is a lot of discussion in Parliament at present about 
the inefficiency and the costs of running the family law courts. 
The fees for family law actions have been tabled for significant 
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increases. The current fee for lodging an Application for Divorce 
in the Federal Circuit Court (previously the Magistrate’s Court) is 
$845 (January, 2o16).

A fee reduction may be granted if you suffer from financial 
hardship or you’re on a Centrelink benefit. You may apply for a 
reduction by lodging the Application for Reduction of Payment of 
Divorce or Decree of Nullity – Financial Hardship form available 
from our website or the Family Law Court, or their website. For 
approval of a fee exemption, on a sole application, you will need 
to show that your income, day-to-day living expenses, liabilities, 
and assets are at such a low level that payment of the full fee would 
cause you financial hardship.

In considering your application for a fee reduction, the 
Court may ask you to provide documentary evidence to support 
your claim. You should carefully document details of your income 
and living expenses as well as any concessions you hold. Submit 
this information with the first application. If your documentary 
evidence is insufficient, your application will be returned to you 
with instructions as to further information you’re required to 
provide.

In a joint application, both you and your ex-partner would 
have to qualify for the reduction in order for it to be granted. If 
you’re applying for an exemption from the court fee, the relevant 
form must be lodged at the same time as the application being 
filed.

As of 1 July 2o15, the Family Court and Federal Circuit 
Court’s family law registries are no longer accepting cash payments. 
Payment for filing documents and event-based fees can still be 
made by cheque or money order made payable to the Collector of 
Public Monies or credit/debit cards. In some instances, you can 
pay online.
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A list of court fees can be found on our website or at www.
federalcircuitcourt.gov.au. If you want to know more about fees, 
call the national enquiries line toll free 13oo 352 ooo.

Offers

Whether you have legal representation or prefer to 
negotiate an agreement on your own, perhaps with the guidance of 
a mediator, there’s likely to be a series of offers and counter offers 
before final agreement is reached.

An offer of settlement is a suggestion of terms set in writing 
by one party to the other in an attempt to settle the property split 
and draw up a legally binding agreement, thereby discontinuing 
the matter.

A counter offer is made in response and notes any points 
you agree to and outlines an alternative solution which you would 
be willing to accept to settle the matter. It’s useful to present 
offers and counter offers to each other in a consistent format, so 
it’s simple for each of you to make a direct comparison between 
one version and the next. You’re not obligated to accept an offer of 
settlement, but in an effort to progress negotiations if you do reject 
an offer, you should attempt to make a reasonable counter offer. 
The Split Kit contains a simple and effective offer and counter-
offer system, as well as useful advice about how to work towards 
reaching an amicable agreement. There are two types of offers:

1. Made
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If an offer of settlement is made by you to the other side, 
and if you have legal representation, your lawyer is required to 
advise you in writing of the following:

	Your actual costs, both paid and owed, up until the date of 
the offer to settle.

	The estimated costs to complete your matter if the other 
party accepts your offer.

	The estimated costs should you not reach an agreement and 
proceed to trial.

2. Received

When your lawyer receives an offer from the other side, 
they are is required to advise you in writing of the following:

	The offer made by the other side.

	Your actual costs, both paid and owed, up until the date of 
the offer to settle.

	The estimated costs to complete your matter if you were to 
accept the offer.

	The estimated costs should you not reach an agreement and 
proceed to trial.

Make sure you copy and file in sequence all offers made 
and received. When reviewing offers, double check you’re working 
from the most up-to-date version.
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Without Prejudice (Save as to Costs)

The term Without Prejudice indicates that the offers or 
information provided can’t be presented as evidence in any court 
hearing in the future. When you’re putting forward offers to your 
ex-partner, any concessions and representations made during the 
process of trying to reach a settlement are simply tabled for that 
purpose. Putting the offer forward doesn’t mean you’re agreeing 
to concede those points in litigation. Heading documents Without 
Prejudice will ensure that it’s understood the concession you’re 
prepared to make at this time falls away if the offer is not accepted, 
and it may not be used against you as evidence in the future.

Save as to Costs can also be added to offers. The result is 
that you’ll have some possible recourse if you end up having to 
pursue a settlement by trial and what is awarded to the other party 
is less than or equal to that which you previously offered. The 
Without Prejudice (Save as to Costs) document may then be used 
to prove that the legal fees incurred were unnecessary, because the 
person who rejected the offer behaved unreasonably in pursuing 
further legal action.

When one party is ordered to pay the legal costs of the other 
party, it’s said that the receiving party was awarded costs. Costs 
recovery is not common in family law matters and requires the 
expert advice of a lawyer. It may also require you to lodge a separate 
petition and that will demand additional fees on your behalf.

Orders

These are specific court instructions or legally binding 
agreements that detail future actions and behaviours. Orders 
are made and then sealed by the Court and are legally binding. 
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When you apply to the Court to settle either parenting or financial 
disputes, you need to list the specific orders you’re asking the Court 
to make. There are four main types of orders.

1. Final Orders

Final Orders are issued to bring the matter to a close. The 
dispute is settled, and a Magistrate has signed off on the document.

2. Interim Orders

Interim orders are made in urgent cases and remain in 
place until subsequent interim orders or final orders are made. 
An example of when interim orders might be requested could be 
when one party denies access to funds during property settlement 
negotiations and the other party seeks orders to request fair access 
to the funds of the partnership.

3. Consent Orders

This is a written agreement documenting all issues on which 
you have reached agreement by consent. It is formalised and 
approved by the Court and thus is legally binding. Neither you nor 
your ex-partner need to go to court for consent orders to be made.

Once you’ve reached an agreement, you will present it to 
the Court and apply for consent orders to be made by lodging an 
Application for Consent Order. In some cases, the Court may not 
automatically sign off on the consent orders both parties have 
agreed upon.

Before the Court will approve a consent order, it considers 
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each application individually and must be satisfied that the orders 
requested are properly drafted and that the terms of the agreement 
are appropriate. For instance, in parenting cases they consider the 
best interests of the child, and in financial cases determine if the 
terms are just and equitable.

If the Court has concerns or queries regarding the evidence 
in the application, each party may be required to provide further 
information. If your application is dismissed, you will each receive 
written notification. Once the Court agrees to make the orders, 
each party will receive a sealed consent order document to show 
it has been approved by the Court. It takes about four to six 
weeks to process an Application for Consent Orders however in 
limited circumstances, there is a process available to seek urgent 
processing. In terms of Family Law, consent orders can deal with 
the following:

	Parenting arrangements.

	Property settlements.

	Superannuation splitting.

	Spousal maintenance.

	Other incidental financial issues.

4. Court Orders

These are orders that are decided upon by the Court once a 
Magistrate has heard your case. This will only happen when you 
cannot agree and have been through all of the necessary processes 
to eventually get the Court ruling.
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Agreements

If you are able to reach an agreement out of court, it’s highly 
recommended that you formalise your agreement in writing and 
make it legally binding. There are two types of formal, legally 
binding agreements. You should take legal advice as to which of 
these options is more appropriate for your circumstances.

1. Legally Binding Agreement

A Legally Binding Agreement can be signed at any time 
before, during or after a marriage. For agreements to be considered 
legally binding, the agreement must be drawn up by a lawyer, both 
parties must sign each page of the agreement, and they must both 
have received independent legal advice about the consequences of 
the terms of the agreement before signing. In terms of family law, 
binding agreements cover the following:

	Division of property, finances and debts after a marriage 
breakdown.

	Superannuation.

	Spousal and child maintenance.

	Parenting arrangements.

	Other incidental financial issues.

2. Consent Order

As discussed earlier in this chapter, this is a mutual 
agreement filed with the Court which brings matters to a close. It 
is often referred to as the Form 11.
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Applying for Divorce

To apply for a divorce, you must complete an Application for 
Divorce and lodge it with the Family Court or the Federal Circuit 
Court in your state to start the process. Free forms are available 
from the Court or its website. As stated earlier, for your application 
to be accepted, you need to have been separated for one year. If 
you apply for the divorce, you’re known as the Applicant and your 
spouse is referred to as the Respondent. If the application is made 
by both parties, you will each be referred to as Joint Applicant.

The answers you provide on the application form give 
the Court an overall snapshot of your circumstances, so it can 
decide whether or not to grant a divorce. You must respond to all 
questions or your application will be rejected and sent back. If you 
don’t know the answer to a question, complete the answer field 
with Not Known.

If you’re completing the application online, the fields will 
expand to accommodate a longer answer. However, you may wish 
to include an accompanying letter with your application to set out 
your circumstances in more detail. The court does not encourage 
long-winded answers. In almost all cases, the original form should 
allow enough space for sufficient explanation.

Once complete, you must sign the affidavit (Part G). Your 
signature means you’re giving your word that the information 
provided is true and correct. Don’t sign the form until you’re in 
front of the person who is authorised to witness the affidavit. 
The information accompanying each form gives a list of people 
who have this authority including a JP. If you’re making a sole 
application, you don’t need your ex-partner to complete their side 
of the affidavit before you file. If you’re lodging jointly, both parties 
must sign their respective affidavits.
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There’s a JP on duty at the Family Court at various times, 
and the service is free. Phone the Court or visit its website to find 
the times when he or she will be available. You can usually locate 
an alternative JP in your community but they may charge for their 
services. Most of the time there’s no need to make an appointment 
with the Family Court JP, though it is a good idea to arrive close 
to the start of their session in case there’s a queue. They’ve also 
been known to leave their post early without any notice on quiet 
days. It pays to phone to confirm their availability before making 
the journey.

Once the application is sealed, it must be filed with the Family 
Law Registry. The term filing refers to lodging the documents 
with the Family Law Registry so that your case can be put into the 
Family Court system, assigned a case number, and assessed.

You can file by hand or by post at a Family Law Registry. 
You can now also file electronically through the Commonwealth 
Courts Portal, www.comcourts.gov.au. For more information 
about filing electronically, see the Commonwealth Courts Portal 
User Guide, available at www.familylawcourts.gov.au.

When you file the Application for Divorce, you will need to 
lodge:

	The original, plus two photocopies of every page of the 
completed and signed Application for Divorce.

	The original, plus two copies of any accompanying 
documentation.

	A certified copy of your Marriage Certificate.
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There are coin-operated photocopying machines available 
in most court facilities, but they’re generally more expensive and 
invariably more problematic than getting your copying done at 
other stationery retail outlets. There may be additional documents 
required to meet the jurisdictional requirements for lodging your 
particular application. For example, if the person filing for divorce 
is not a citizen of the country, they would need to file additional 
supporting documents to prove they meet the requirements to 
lodge a divorce application.

There is a fee payable at the time of filing the documentation, 
and you should decide beforehand how this will be paid for and by 
whom. The clerks at the Court are able to answer questions about 
what documentation is required in your circumstance, but they 
can’t offer any legal advice.

Check out the frequently asked questions (FAQs) on 
our website or pose an anonymous question to the community 
on our Facebook page by sending it as a private message to the 
administrator. Although the responses from other users are often 
insightful, well informed and useful, you must be aware you will be 
inviting opinion and not legal advice.

Once you’ve filed your Application for Divorce, you will 
receive a file number (case number). This will identify your case 
with the Family Court until its conclusion. You will receive a 
time and date for a hearing and a receipt for the filing fee. If you 
and your spouse applied jointly, you will each be given a copy of 
the sealed application and a copy of the information brochure 
Marriage, Families and Separation. The Court will keep your 
original application.

If you applied on your own, you will be given two copies of 
the sealed application and two copies of the information brochure. 
You’re responsible for ensuring that the second sealed copy of the 
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application and brochure are served on your spouse. Service is the 
process of delivering or posting documents to the other party after 
they’ve been filed.

Some documents, such as family law applications, must be 
served by special service. This requires proof the other party has 
received the documents filed with the Court and that they are aware 
of their rights and responsibilities. When documents are served, 
the person who receives them must sign an Acknowledgement of 
Service (Divorce) Form. Serving of papers must be done at least 
twenty-eight days before the hearing if your spouse is in Australia 
or at least forty-two days before the hearing date if your spouse is 
overseas. There are a few ways to serve the papers:

1. Service by post

You should only attempt service by post if you’re confident 
your spouse will return the Acknowledgment of Service - Divorce 
to you. Without this, the Court can’t be sure your spouse has 
received the documents. You need to post the following documents 
to your spouse at his or her last known address:

	Sealed copy of the Application for Divorce and any other 
documents you have filed with the Court, except the copy of 
your Marriage Certificate.

	Marriage, Families and Separation brochure you received 
from the registry.

	Acknowledgment of Service (Divorce).

	Letter asking your spouse to sign the Acknowledgment of 
Service (Divorce) and return it to you by a date that gives 
them ample time to complete it and for you to lodge it before 
the hearing date.
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	A stamped self-addressed envelope for the return of the 
signed Acknowledgment of Service (Divorce).

Record the date you send the papers to your spouse. It’s 
ideal to send them registered post because they will need to be 
signed for by the recipient. You will have a record that they were 
delivered. If you attempt service by post and do not receive the 
signed Acknowledgment of Service (Divorce), you may need to 
arrange a subsequent service by hand.

2. Service by Hand

You can’t personally serve the documents by hand on your 
spouse. You must arrange for another person over the age of 
eighteen to do it. The server can be a family member, friend or a 
professional documents server. If you have legal representation, 
they may serve the other party on your behalf.

Fees will apply to both professional servers and lawyers 
performing this task for you. Remember they charge for their 
time, so if you use your lawyer to do this for you, make sure you 
give them the appropriate information to ensure they’re able to 
make contact with your spouse in an efficient manner and won’t be 
left waiting around for you ex to appear, or worse still, miss them 
completely and have to try again.

3. Service to a lawyer

If your ex-spouse has appointed a lawyer who is willing 
to accept service, you can serve the documents to him or her. A 
signed Acknowledgment of Service (Divorce) from your spouse’s 
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lawyer must be obtained and lodged as proof of service. Before you 
can serve notice, you will need the following forms:

	Affidavit of Service by Hand (Divorce).

	Acknowledgment of Service (Divorce).

	Affidavit Proving Signature (Divorce).

You need to give the following documents to the server:

	Sealed copy of the Application for Divorce and any other 
documents you have filed with the Court, except the copy of 
your Marriage Certificate.

	Marriage, Families and Separation brochure you received 
from the Registry.

	Acknowledgement of Service (Divorce) Form.

When the server delivers papers to your partner, they must 
identify your spouse before handing the documents to them. 
Identification is vital, so the Court can be assured the documents 
were delivered to the correct person. If the server is a family member 
or friend who knows your spouse personally, this is proof enough.

In cases where the server does not know your spouse, the 
server can identify them by a photograph or by asking questions 
regarding what their name is or if they’re your ex-spouse. As an 
alternative, they may take someone along who is over the age of 
eighteen and knows your spouse personally.

If your spouse accepts the documents, the server must ask 
them to sign the Acknowledgment of Service (Divorce). If your 
spouse refuses to accept the documents, the server can put them 
down in the presence of your spouse and state:
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‘Your spouse, [state your name], is applying for a divorce, 
and I’m serving you with the divorce application. The divorce 
application is listed for hearing on [state date] at [state court 
location]’.

Once the documents have been delivered to your spouse, 
the server must sign the Affidavit of Service by Hand (Divorce) 
and include any information or attach any documents that helped 
them to identify your spouse.

If the server identified your spouse with a photograph, you 
should also prepare another brief affidavit stating that the person 
in the photograph is your spouse. This can be as simple as writing 
on the back of the photograph, ‘This is a true photo of [your 
spouse’s full name]’. Print your full name and sign and date the 
photograph. The server must then swear or affirm the Affidavit of 
Service by Hand (Divorce) in front of an official who is authorised 
to witness affidavits, for example, a lawyer or Justice of the Peace.

If your spouse did sign the Acknowledgment of Service 
(Divorce), it must be attached to the Affidavit of Service by Hand 
(Divorce). The person who witnesses the Acknowledgment of 
Service (Divorce) must also complete and sign the annexure note 
at the bottom of the Acknowledgment of Service (Divorce). If 
you recognise your spouse’s signature, you should complete the 
Affidavit Proving Signature (Divorce) to swear or affirm it. Attach 
a copy of the signed Acknowledgment of Service (Divorce) to the 
Affidavit Proving Signature (Divorce).

Remember to take a copy of all of the completed and sworn 
forms:

	Affidavit of Service by Hand (Divorce)

	Acknowledgment of Service (Divorce).
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	Affidavit Proving Signature (Divorce).

	A copy of the photograph (front and back), if that’s what 
was used to identify your spouse.

File a copy of all of the above in your own records before 
lodging them with the family law registry. If you’re having trouble 
serving the divorce application on your spouse and have taken all 
reasonable steps to serve them, you can apply to the Court for either 
substituted service or dispensation of service. Both are complex 
areas of family law for which you should seek legal assistance.

Receiving an Application for Divorce

If you’ve been separated for more than twelve months, your 
spouse can apply for a divorce to be granted whether you agree to 
it or not. If your spouse has served you with divorce papers, you 
may elect to sign the Acknowledgement of Service (Divorce) form, 
return it, and then decide whether or not you attend the hearing. If 
you disagree with the facts included in your spouse’s application, 
you may wish to file a response and attend the hearing to state 
your case.

There are few opportunities to oppose a divorce application. 
You can file a Response to Divorce to oppose the divorce if there 
hasn’t been a twelve-month separation as alleged in the application, 
or the Court does not have jurisdiction to grant a divorce. If you 
don’t want the divorce granted, you must complete and file a 
Response to Divorce. You need to clearly set out the grounds upon 
which you seek the divorce to be denied and you should attend the 
divorce hearing. 
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If you do not attend the divorce hearing, the Court may 
decide to grant the divorce application in your absence. If it’s 
difficult for you to attend in person due to location or conflicting 
commitments, you may ask the Court if you can appear by 
telephone. Or, you could engage a lawyer to attend on your behalf.

You will also need to file a Response to Divorce, if you 
want the divorce but feel the facts in your spouse’s application are 
incorrect or misleading. In your response, state which facts you 
disagree with and provide any evidence you have to support your 
claim. If the discrepancies are only statements of fact, for example 
incorrect dates of birth, you may elect not to attend the hearing. 
If you want to file a Response to Divorce, you need to file it at a 
Family Law Registry within twenty-eight days of the application 
being served on you in Australia, or within forty-two days if you 
were served outside of Australia.

The Divorce Hearing

When you file your divorce application, you receive a time 
and date for a hearing. This is usually four to eight weeks from the 
date of application. In most situations, your case will be listed for 
a hearing at the location where you filed your divorce application. 
You can also ask the Court to list your case at a circuit location 
visited by the Court. For more information about regional circuits, 
go to the family law court’s website or call the national advisory 
service on 13oo 352 ooo.

Usually, the divorce hearing is in front of a Registrar of the 
Court, not a Magistrate. This person will review your application 
to make sure you’ve answered all of the questions and are eligible 
for a divorce. They are not interested in the reasons why you and 
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your spouse are getting divorced. They don’t consider any spousal 
maintenance, property settlement, or child support issues. They 
will only be concerned with whether or not you have met the 
requirements for your divorce to be granted. 

To grant a Divorce Order, the Court will need to verify that 
any children of the marriage are being adequately cared for and 
will ensure all of the questions relating to where the children will 
live, who else lives in the house with them, schooling, and health 
issues have been satisfactorily answered. Outside of making sure 
the children are safe and well cared for, they do not concern 
themselves with the ongoing visitation schedules or other less 
critical parenting matters.

You may not need to be present at the hearing. Many people 
do not attend. You can elect on your application whether or not 
you wish to be present at the hearing. If you do elect to attend 
and subsequently change your mind, make you sure you inform 
the Court, otherwise they may note your absence and adjourn the 
hearing to give you the opportunity to attend. It’s preferable to 
inform the Court in writing, so that you have a record. You may 
decide to have your lawyer attend on your behalf. Where it’s not 
a requirement, often neither party will be present at the hearing.

	You do not have to attend for either a sole or joint divorce 
application if there is no child under the age of eighteen.

	You do not have to attend if you’ve made a joint application, 
and there’s a child under eighteen.

	You must attend if you’ve made a sole application and 
there’s a child of under the age of eighteen.
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	You should attend if you’ve filed a Response to Divorce 
otherwise, it may be granted in your absence.

If you have to attend, and it’s difficult to go in person, you 
may ask the Court in writing to appear by telephone for reasons 
such as a distance, hardship, incapacity or important conflicting 
commitments. If this is granted, the Court will usually deal with 
the people in attendance that day first and then deal with telephone 
cases. You will be contacted by someone from the Court just before 
the Magistrate or Registrar is ready to deal with your case. When 
your case is called, you will speak directly with the judicial officer 
to answer any questions they may have. If approved, they will be 
able to grant your divorce to you over the phone.

If you attend the hearing, dress in a neat and tidy manner. 
Arrive at least twenty minutes before your case is listed. You will 
need to sign in. Remember to take your copy of the application 
and service forms with you. If you have a lawyer, they may attend 
on your behalf. You should contact the Court to ask for guidance if 
you are unsure as to whether or not you need to attend.

The person presiding over the hearing may not be satisfied 
with either yours or your spouse’s answers, and a Divorce Order 
(Decree Nisi) may not be granted. They will set a date for an 
adjourned hearing to give you time to complete the additional 
information they require. You may also be instructed to attend the 
adjourned hearing. You will be notified of the outcome directly or 
through your lawyer if you have one.

If your divorce application is successful, the Court will grant 
a divorce order (Decree Nisi). It is possible whilst the divorce order 
is in place for the couple to rescind the Decree Nisi and not proceed 
with the divorce. If this does not happen, the order becomes final. 



   |   167

Chapter 11 - The Legal Process

The order becomes a Final Order (Decree Absolute) one month 
and one day after it’s made, unless this time is shortened by a 
further order of the Court.

Once the Divorce Order, sometimes referred to as a Divorce 
Certificate, becomes final, the Court will send it to both you and 
your spouse individually. If you have a lawyer, it will be sent to 
them. It’s important to redo your Will at this point, since a final 
Divorce Order makes your existing Will null and void. Refer to the 
section on Wills and Power of Attorney later in this book.
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Property settlement is independent of the Application for 
Divorce. It relates only to the splitting up and distribution of the 
assets and liabilities of the partnership following separation. It does 
not deal with child support issues but in certain circumstances, it 
may allow considerations for ongoing financial support of a lower-
earning spouse by the other to assist with living expenses. It may 
include an agreement about meeting financial costs associated 
with raising children. Except in rare cases where it is impossible 
for the parties to meet, it’s a requirement of the Court that both 
parties attempt to reach an agreement outside of court before 
filing an Application for Property Orders.

When applications for property orders are filed with either 
the Family Court or the Federal Circuit Court, both parties are 
ordered to participate in a Financial Dispute Resolution (FDR) 
process. This is a meeting, or series of meetings, facilitated 
by a certified mediator. Both parties attend and try to reach an 
agreement on a division of assets and liabilities that meets the 
needs of both parties and would satisfy the Court’s requirement 
for a just and equitable split.

Better a lean settlement than a fat litigation.

~ Faroese Proverb
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Commencing Negotiations

In order to begin negotiating an agreement, it’s vital for you 
to identify the agreed valuations of any assets and liabilities and 
have identified and factored in all of the additional information 
the Court would consider relevant were it to rule on your matter. 
The Split Kit can help you to ascertain all of the information you’ll 
need and present it in a workable format.

Property settlement often commences before a divorce is 
granted. A property settlement application must be made within 
twelve months of your divorce becoming final. If your spouse is 
reluctant to commence a property settlement, applying for the 
Divorce first may force the urgency of the issue.

There is a four-step process to property settlements:

	Determine the available pool of assets and liabilities 
(discussed in more detail later in this chapter).

	Identify each party’s contributions, financial and non- 
financial, before and during the marriage, as well as post- 
separation.

	Identify the ongoing financial needs of each person, as well 
as any children.

	Determine a fair and equitable split of assets and ongoing 
financial arrangements based upon the considerations 
above.

It’s most desirable if you and your spouse can reach a 
compromised agreement on a property settlement without overly 
involving lawyers or the Court process. In seeking to settle out of 
court, consider the following scenario.
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A couple separately seek legal opinion from reputable, 
experienced family lawyers before entering into mediation in an 
attempt to amicably reach agreement. Spouse A is told by their 
lawyer that they should expect to walk away with anywhere 
between a 5o/5o and 6o/4o split of assets in their favour. Spouse 
B is told by their lawyer that they should expect to walk away with 
anywhere between a 4o/6o and 5o/5o split. Both lawyers have 
assessed the situation with exactly the same outcome range.

In most cases, as is human nature, each party will focus 
on the best-case scenario for them. So Spouse A expects 6o% of 
assets, whereas Spouse B will only focus on the 5o/5o split. Family 
Law is not an exacting science. The couple could realistically face a 
split anywhere within the range, or the Court could elect to award 
outside of this range, though it’s not likely, as both parties were 
advised by experienced family lawyers.

For each party in this scenario, there is a ten-percent buffer 
in the range of their expectations. How much is ten percent of their 
net asset pool worth, and how much will it cost them in legal fees, 
anxiety, and lost financial and lifestyle opportunities, to pursue 
it? And, all without any guarantee of an outcome in their favour. 
Is it worth it? Keep this in mind when you’re assessing your own 
options.

If the advice varies wildly between your lawyer and your 
spouse’s lawyer, you should check that they are both working from 
the same premise in terms of the value of your assets, liabilities, 
contributions, and anticipated living expenses. The Split Kit allows 
for you and you ex-partner to prepare this information together to 
ensure you’re both in agreement before printing the comprehensive 
Summary of Separation report to take to your respective advisors. 
If you’re confident you’re working from the same figures, it may be 
helpful for one or both of you to get a second opinion.
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When considering the distribution of you marital assets, 
identify the actual dollar value of the range of expected outcomes. 
Consider the real possibility that it could be better financially and 
emotionally to reach a compromise you can live with as soon as 
is practical: a compromise that lies somewhere within the likely 
range of outcomes, without incurring the extra legal fees to argue 
the difference. There is often an intangible advantage in just settling 
on a split that generally meets the needs of each of you, even if 
it may not have been quite what you were hoping for. Equally as 
often, this is only really apparent when it is too late. Learn the 
lesson now from those who’ve already made the mistakes. Spend 
your energy moving on to the next exciting chapter of your life. 

In order to reach any agreement on the split of assets and 
liabilities, you will first need to determine a list of all assets and 
liabilities held by either of you, along with their agreed values. 
It’s not possible to make informed decisions and reach agreement 
if values have not been determined. When values have changed 
between separation and settlement, there may be some negotiation 
around which valuation is used. Generally speaking it is current 
value. The valuations may need to be independently reassessed 
from time to time. The Split Kit provides detailed information on 
the types of assets and liabilities you may need to consider, where 
to source substantiating documentation, and how to ascertain 
values.

In deciding on a financial settlement, the Court will take the 
following into consideration:

1. Net asset pool of both parties

Your net asset pool comprises the value of all of the assets 
owned either jointly or individually, less all of your liabilities. For 
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the purposes of the initial assessment, anything acquired before 
or during the marriage, as well as post separation is included. 
Superannuation is considered an asset and included in the property 
settlement, but it’s dealt with separately to the rest of the property 
division. There are special requirements and some restrictions 
around splitting superannuation.

In most marriages, assets acquired before but maintained 
throughout the partnerships, are generally deemed part of the 
joint asset pool. In ascertaining what’s included, the Court will also 
consider other financial resources and business entities over which 
each party has influence, control, or prospective entitlements.

In most cases, determining the net asset pool should be a 
task you can perform with The Split Kit and without professional 
assistance. In some cases, it can be highly complex. Accurate 
valuation of assets may necessitate certain factors taken into 
consideration such as issues regarding tax, stamp duties, and the 
appreciation or depreciation of asset values.

It can get quite complex where there’s joint ownership of 
assets with parties outside the relationship or elaborate trust and 
company business entity structures. If your matter goes to trial 
and you’re unable to reach an agreement as to the value of any 
asset, the Court may appoint a valuer to do so for you. You may be 
required to share or pay the full costs of obtaining that valuation 
report.

Household items are not valued at their replacement cost. 
These items are valued at their secondhand value. That means the 
proceeds obtainable in the market were you to sell the item through 
a market such as Gumtree, a secondhand dealer, or a garage sale.
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2. Contributions by both parties (financial and non-financial)

A Court would assess the contributions by both parties, 
financial and non-financial, before and during the marriage and 
post-separation. There are several types of contributions that may 
have been made by either spouse. The court considers all of the 
following:

	Financial contributions.

	Non-financial contributions, such as a homemaker, 
primary carer of children, or renovations to homes or other 
properties.

	Gifts, bonuses, and inheritance.

	Initial contributions, such as assets attained before 
marriage.

Significant value is assigned to domestic duties when 
establishing the contribution of each party to the joint financial 
pool. In special circumstances, the Court may also take into 
account an exceptional skill one party has, if that exceptional skill 
has been the primary source of wealth creation for the family.

3. Future Financial Needs

When it is determining the future needs of both parties a 
Court takes these and other factors into account including:

	Age and health.

	Capacity to earn money (not necessarily current earnings).

	The property and assets of each party (matrimonial / family 
home, investment property, shares, cars, jewellery, savings, 
furniture, and effects).
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	Long established new relationships and the combined 
financial resources of that couple.

	Future parenting responsibilities, including the need to 
provide for children and the capacity of each parent to 
provide for those needs.

There’s a simple-to-use financial pack included in The 
Split Kit to help you ascertain your lifestyle costs and what your 
projected living expenses are likely to be once you’ve separated.

4. Is it just and equitable?

A judge would consider the practical effect of the proposed 
property settlement and whether it’s just and equitable to both 
parties, taking into account all of the factors listed above.

Superannuation is dealt with separately to property orders. 
However, the Court is likely to take any existing superannuation 
into account when making rulings on property orders because it 
will be provide a financial resource in the future.

What Would the Court Dismiss?

The Court will dismiss anything considered irrelevant under 
the Family Law Act. We have already discussed the importance 
of coming to terms with issues that are not actually relevant even 
though they may feel relevant to you because of the hurt, anguish 
or humiliation they may have caused.
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The following are examples of issues which are commonly 
pursued resulting in a waste of valuable time and a hefty bill for 
court, filing and lawyer’s fees:

	Add-backs for excessive expenditure

	As stated previously, this issue is a good reason to put 
measures in place to protect your assets and finalise your 
property settlement swiftly after separating.

	Compensation for bad behaviour

In general, you’ll not be awarded any financial 
compensation for the bad behaviour of your spouse. 
This has been the case since the Family Law Act (1975) 
introduced the notion of the no-fault divorce. Prior to 
1975, the person who was deemed to be more at fault for 
ending the marriage was punished by receiving a smaller 
percentage of the joint asset pool.

There is authority for the Court to find that 
contributions made by one spouse during the time they 
suffered domestic violence, particularly ongoing and severe 
domestic violence can be given more weight, because of 
the arduous circumstances under which they were made. 
This may be factored in by the Court in the overall property 
settlement. In cases where the actions of one spouse has 
resulted in extreme financial wastage, the Court may also 
make an allowance in favour of the other person.

Generally speaking, the Court adopts a no-fault 
approach, and you will not be financially compensated 
in the settlement process for the hurtful, humiliating, 
embarrassing, annoying, or downright destructive 
behaviour of your errant spouse. Your reward is that you 
will no longer have to be married to him or her. You will 
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not have to face them or their appalling behaviour on a 
daily basis, and you will no longer be financially tied to 
them once you’ve finalised your property settlement and 
divorce.

Capital Gains Tax (CGT)

Capital Gains Tax is tax paid when the value of an asset has 
increased between the time it was purchased and the time it was 
sold. Your marital home is unlikely to be subject to capital gains if 
you have permanently resided in it. When considering the outcome 
of your property settlement, you should give serious thought to 
any CGT liability that may arise or be transferred between you and 
your partner as a result of the settlement agreement.

Where an asset is transferred from joint names to one 
spouse, any CGT liability attached to that asset will be transferred 
to the party receiving the asset. They will be solely responsible 
for any CGT liability that arises upon the future sale of that asset, 
unless it’s expressly agreed as otherwise in the order or legally 
binding financial agreement.

Some couples choose to identify the existing value of CGT 
owing if the asset were to be disposed of at the time of separation 
and make a separate agreement around the apportionment of 
liability on that basis.

Where an asset is required by the court order to be sold, the 
sale of that asset may be the trigger for a CGT liability. The court 
will make an allowance for CGT payable in circumstances where 
the Court orders the sale of the asset or they’re satisfied that the 
sale of an asset is inevitable and will probably occur in the near 
future.
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An unforeseen CGT liability can significantly affect the net 
financial outcome of what it is you’re likely to receive in the property 
settlement. To ensure you fully understand the implications of 
selling, transferring or taking ownership of assets in the settlement 
process, seek the assistance of a tax specialist. Ideally, they should 
be trained in collaborative practice.

Superannuation

The Superannuation splitting law now treats super as a 
different type of property. Under previous law, a superannuation 
interest could not be split either by court order or agreement. Since 
1 March 2009, superannuation is included in a property settlement 
for people who were married. Some de facto relationships also 
qualify for superannuation splitting. If you were in a de facto 
relationship, you may need to seek legal opinion as to whether 
you’re eligible to seek orders for superannuation splitting.

Even if it’s not included as an asset for de facto couples, 
the Court still considers super when looking at the future needs 
of each party, since it’s a financial resource which can be accessed 
in the future. Typically, the splitting of a super balance does not 
translate to a cash amount. The amount remains subject to the laws 
governing superannuation, and usually what’s awarded is retained 
within the fund, or transferred to a different fund until retirement. 
In general, a superannuation interest that has a withdrawal benefit 
of less than $5000 is not split because it would not be cost effective 
to do so.

If you’re making an application for orders about super 
splitting, you must advise the superannuation fund Trustee about 
the orders you’re seeking. The Trustee must have an opportunity 
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to attend the Court hearing to object to the orders. This is called 
providing the Trustee with procedural fairness You may wish to 
inquire about the possibility of making a flagging agreement with 
your super fund’s Trustee, so as to refrain from making any further 
payments until the flag is lifted.

Once you’ve reached agreement, whether by consent or 
after a judicial hearing, it’s important to provide a sealed copy of 
the order to the Trustee. If you have obtained a superannuation 
payment splitting agreement, it becomes operative on the fourth 
business day after the day in which a copy of it is served on the 
Trustee.

Most products are covered by the superannuation splitting 
laws, however there are some that are not. See the resources on 
our website for a list of eligible funds. If you’re seeking to split a 
superannuation fund, it’s imperative you seek expert advice. The 
payment splitting agreement won’t be binding on the Trustee of 
the super fund if you haven’t sought qualified advice.

Before you enter an agreement, file for consent orders, or 
apply for the Court hearing, you will need to obtain the current 
valuation information for your superannuation policy. This 
information can be requested directly from your super fund 
Trustee. There may be a fee associated with any requests you make 
of your fund.

If either the member spouse or the non-member spouse 
dies and there is a payment split agreement or order in place, the 
payment split will continue to operate, unless the superannuation 
interest is paying an income stream that ceases on the death of the 
m e m b e r .
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Third Parties

The courts can make orders and injunctions that affect third 
parties. Third parties in this instance refers to those who are not 
part of the marriage, for example, banks, relatives or business 
partners. A court can make an order stopping a bank or other third 
party who owns a share in a property from selling a house that is 
subject to a property settlement dispute. Orders can also be made 
that transfer an asset or responsibility for a debt from one party to 
another.

The third party must be served all documents, even if you 
and your ex-partner have agreed to sort things out between you. 
This gives the third party the chance to be involved in the case and 
dispute any agreements that may be detrimental to their interests. 
Third parties are now able to join proceedings regarding de facto 
former couples. It’s imperative where third parties are involved 
that everyone concerned get appropriate legal advice.

The Family Home

In property settlement matters, there is little legal advantage 
in either staying in or leaving the family home. It could possibly 
be argued that staying may be more of a practical advantage. By 
staying in the home you may avoid some of the initial upheaval 
and cling to some degree of consistency at a time when everything 
about your life seems in turmoil.

By staying in the home you’re able to control the style and 
presentation for marketing the home to prospective purchasers, if 
it’s to be sold. However, you will also carry the burden of getting 
it ready for inspection and the inevitable interruptions to your 
privacy for viewings to potential buyers.
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If there are children, and they are to remain the majority of 
time with you, then staying in the family home may provide some 
provisional stability for them too. Once your spouse leaves the 
home, you will be required to pay all outgoings, including rental 
repayments, unless they agree to assist you or you seek interim 
orders.

Personal and Household Belongings

You’ve probably heard stories of estranged partners trashing 
their ex-partner’s personal belongings. Some of the stories may 
even be perversely amusing if it wasn’t you who found the putrid 
prawns under the back seat of your car when you returned from 
holidays. Think War of the Roses and it makes for entertaining 
movies, but in the real world, with a little give and take, most 
couples are able to come to a fair and reasonable division of 
personal items without the vindictiveness.

In the interest of being well prepared, if you suspect a 
separation is looming, walk through your home with a camera 
taking photographs from several different angles in each room and 
recording the existence of all important items.

Make a list and assign dollar values to these objects. You 
won’t need to list every single item. It makes sense to lump 
individual items of furniture into one line, listed as ‘various 
furniture’, and assign an overall value to the items you’re likely to 
keep. Then you can assign a separate value to the items your ex-
partner is likely to keep. Remember that the value assigned is not 
the replacement value. It’s the value in the secondhand market.

Sentimental items such as photographs, children’s paintings, 
and school reports can be duplicated to allow each of you to keep a 



182    |    

First Steps

copy. In most cases, there will be a natural split of various personal 
items that were gifted to one of you or hold particular emotional 
value. Although there will be some obvious lines of division, the 
process will invariably involve some give and take. Like the old 
schoolyard method of picking teams, perhaps you could take turns 
to choose a personal item to keep.

In the case of an item purchased during the marriage, like a 
painting, if it’s of significant financial value and could be sold after 
the property distribution for a material amount it would be best to 
record it in the schedule of assets with an appropriate valuation .If 
the painting is of real sentimental value to you but also materially 
valuable in the settlement, then you might consider an undertaking 
in the property orders which allows you to keep the painting but 
split the proceeds in the same ratio as your settlement split should 
you sell it within an agreed time frame after settlement. For the 
purpose of distributing the overall asset split, you would assign a 
zero value to the item.

The final tallied dollar value of the distribution of household 
and personal items does not have to be equal. In fact, there’s a 
good chance it won’t be. The aim is to satisfy each of your ongoing 
living needs and honor the sentimental attachments you have to 
particular items where possible. This is, to a degree, an emotional 
exercise and not entirely a straight forward financial split. That 
said, it’s fairer for consideration to be given to the balance of the 
distribution in the overall settlement. Where one person keeps 
the vast majority of the household furniture, the other may take a 
lump sum of capital in the financial split to compensate them for 
having to furnish a new home according to their needs.
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Pets

Recent statistics reveal that Australia has the highest 
incidence of pet ownership in the world and many owners consider 
their pets as a member of the family. In family law, animals do 
not have any rights in their own capacity and they are afforded a 
status similar to that of inanimate objects; they are considered as 
property.

Pet custody cases are relatively new and undeveloped. 
American family courts, however, have a long history of dealing 
with these cases. It is generally accepted that a partner who owned 
a pet prior to the marriage will retain the pet in the property 
settlement. Pets acquired during the relationship, however, 
will most likely be awarded to the individual who can prove the 
stronger ownership rights through time spent with the animal and 
receipts of expenses such as grooming bills and veterinary care.

Where animals are pets but also generate an income for the 
owner, as in the case of breeding cats or dogs, there is a grey area 
as to whether they are assumed to be pets or livestock. As livestock, 
pets are considered within the overall business of breeding or 
farming. In this instance, records of expenses and day-to-day 
involvement with the animal become even more relevant.

Negotiating an agreement

To begin the process of negotiating an agreement, you must 
have first considered all of the information. Don’t spend your 
time or money on the attendance of a lawyer or mediator to begin 
negotiating a property settlement, unless you have completed 
collating all of the information the Court would need to consider 
your case. As previously discussed, you’re not aiming to pursue a 
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settlement ruling from the Court but your split must be just and 
equitable and therefore you should use the principles that would 
be applied by the Court as the starting point for your negotiations.

The most difficult thing about any negotiation, 
almost, is making sure you strip it of the emotion 

and deal with the facts.

~ Howard Baker

In all aspects of life, good decisions are made once all of 
the information is available and has been analysed. Lawyers and 
finance professionals can’t advise you if they don’t know exactly 
what your current circumstances are, what the contributing 
factors have been throughout your relationship, and what your 
requirements are likely to be in the future.

A family lawyer will not arrange collecting the information 
or valuations for you. You’re going to have to arrange that yourself 
or in conjunction with your ex-partner. Perhaps you will have to 
pay your accountant to prepare interim accounts and a valuer to 
provide current valuations if you maintain business entities. Think 
about the most appropriate timing for obtaining valuations to 
avoid having to redo them and incur additional costs.

It’s fairly typical for you not to have all of the information 
to hand for the initial meetings with advisors, so there’s a bit of 
working backwards and forwards with letters and phone calls 
before everything is collected. You will be charged every time the 
lawyer, or any of the clerks in their office, interact with your case 
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in any way. It can add up quickly. Most people I’ve interviewed 
were surprised how much their bill already amounted to after the 
initial document discovery process. The most recent was a lady 
who incurred a $1400 bill after the first one hour meeting.

Lawyers are renowned for charging handsomely by the hour, 
and in most cases you’ll get tremendous benefit from their services, 
but there’s much you can do to minimise your costs. Developing 
a clear understanding of your situation will ensure you’re only 
paying for expert opinion and advice and not for talking about all 
of the possible scenarios your lawyer can only guess at without 
knowing the facts.

The Split Kit can help you collate all of the information to 
present to an advisor in order to obtain specific advice. It guides 
you through a series of questions that mirror the initial fact-finding 
questions you would be asked by any professional you approached 
for advice. The difference is that they would be obliged to charge 
you by the hour as they ask the questions, and then wait for you to 
find the answers.

As mentioned earlier, The Split Kit system has the capacity 
to attach scanned documents to specific records, for example, 
bank statements to the record of your mortgage in the asset and 
liability schedule. This keeps all of the necessary documents in the 
same place and easily accessible.

Consider the likelihood that you might both engage your 
own independent advisors. You would then each be paying for 
the initial document discovery process. If you’re willing to work 
together with your ex-partner to collect the information, you 
can create a total combined and agreed snapshot of your overall 
situation, to then take to your respective advisers. This could 
potentially save you thousands of dollars in fees.
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You may find you are able to reach agreement. Of course, 
there are couples who do not engage the services of a family lawyer 
or mediator to help them negotiate a property settlement. If this 
is you, it’s still important to collect all of the relevant information, 
since it will be required in the first instance as the basis of your 
decisions within the family law framework. It will also be required 
to substantiate to the Court that the agreement you reach is just and 
equitable. If you elect to formalise your agreement with a binding 
agreement, then your independent lawyers will need to assess the 
information before they can offer advice on the structure of the 
contract. All couples are advised to seek advice from a family lawyer 
before agreeing on final negotiations on property settlement.

In the event you’re unable to reach agreements on values 
with your ex partner, for example in the case of going-concern 
businesses, you may need to seek professional advice to progress 
through the stalemate. At the very least, ensure you have some 
form of formalised valuations to work towards agreement rather 
that an estimated figure that’s open to uninformed debate.

This point cannot be stressed enough:

Spend as much time as you like mulling over the ‘what if’ 
scenarios in your head or even discussing them with your ex- 
partner, family and friends, but do not start paying by the hour 
for professional advice on a property settlement until you have, 
at the very least, determined a net asset pool and agreed values, 
substantiated your individual earning capacities, and created a 
chronology of significant events and an overall picture of your 
previous living expenses and individual future requirements.
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Percentage Allocation

The well-known conventional approach where there 
are assets to be distributed, is to first calculate the overall net 
asset pool available, which is the value left after total liabilities 
are subtracted from total assets. Then, take into account your 
individual contributions, your earning capacity, and anticipated 
living expenses and apportion an appropriate percentage of the 
property to each party.

You may initially think that a 5o/5o split is the most 
appropriate. Half each usually sounds fair. However, this may not

Be the case. When only one spouse is a high earner, and the 
other has surrendered their career and future earning capacity to 
be the primary carer or support their spouse’s career development, 
that person may need some additional assistance to get back on 
their feet financially. This is often achieved by awarding them a 
higher percentage of the asset pool. In some instances, ongoing

Maintenance payments to one spouse from the other may 
also be appropriate.

Once you agree on an approximate percentage split and 
determine whether or not there’s a need for ongoing maintenance, 
you then go about apportioning the assets and liabilities to each 
party to achieve the agreed percentage split.

Making a Cash Adjustment

In the process of assigning existing assets, a cash adjustment 
may become necessary. For example; the total net asset pool of a 
couple is $6oo,ooo. The family home is fully paid off and worth 
$4oo,ooo, which is sixty-seven percent of the net asset pool. If the 
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agreement is that one party receives sixty percent of the total asset 
but they wish to retain the family home, then they would not be 
entitled to receive any assets other than the home and would also 
have to pay a cash adjustment of $4o,ooo, or seven percent of the 
asset value, to the other party in order to meet the 6o/4o agreed 
split. The figures in this example may not be appropriate for your 
circumstances but the principle remains the same. This example is 
not intended as legal or financial advice but purely to illustrate the 
concept of a cash adjustment.

Needs Basis

Another approach is to assign the assets in the first 
instance on the basis of perceived needs and worry afterwards 
about whether it’s just and equitable in the weighting of the split. 
Using the example above, if one spouse was assigned the family 
home and also a term deposit of $1oo,ooo plus the family car 
at $28,ooo, the value of the distribution would be $528,ooo or 
eighty-eight percent of the asset pool. It’s unlikely under normal 
circumstances that the Family Court would view the distribution 
as just and equitable.

Reconsideration of the assignment of assets by way of 
reducing the assets assigned or figuring out a cash adjustment 
may mean the person retaining the home takes out a mortgage to 
buy the other party out of their share. As an alternative, the family 
home may need to be sold to free up capital to purchase a less-
expensive property that still meets the needs of the family.

In a collaborative environment, a financial advisor would be 
able to advise the couple as to the most effective solution to retain 
as much net worth and potential for growing the wealth of each 
party as possible.
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Spousal Maintenance

Spousal maintenance, referred to as alimony in some 
countries, is the ongoing, periodic payments made by the higher 
earning spouse to a dependent ex-spouse after a property 
settlement is finalised. As with interim spousal maintenance, it’s 
for the sole purpose of supporting them as an individual and not 
linked to child support payments.

In Australia, the Court will look to achieve a clean break 
settlement in which no spousal maintenance is due. In order 
to achieve a clean break, the person who would otherwise have 
claimed spousal maintenance receives a greater share of the assets 
in lieu of maintenance. They are expected to use this additional 
share to grow their net wealth and provide for themselves.

In some cases where the existing assets are not sufficient and 
one partner earns well, spousal maintenance will be unavoidable. 
It’s often structured on a sliding scale basis over a defined period 
of time.

Spousal maintenance is only awarded if one person is 
financially able to sustain the other. Some reasons the person 
might need assistance could be age, mental or physical incapacity, 
or because they must stay home to care for children or other family 
members. The Court will consider a range of factors when deciding 
whether to grant spousal maintenance. You should seek legal 
advice if you feel you would be eligible and your ex-partner is not 
willing to agree.
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Reaching an Agreement Out of Court

If you’re able to reach an agreement without applying 
to court for intervention, you can then proceed to formalising 
your agreement with either a Consent Order or Legally Binding 
Financial Agreement which is private and closed to public access.

Pre-Action Procedures

When applications for property orders are filed, both 
parties are ordered to undergo pre-action procedures including 
participation in a Family Dispute Resolution (FDR) meeting. The 
Pre-Action Procedures are compulsory before a couple can lodge 
an application to have a property settlement dealt with in court. In 
situations involving family violence, refusal to negotiate, or fraud, 
the Court may accept that it is not possible or appropriate for the 
pre-action procedures to be carried out.

Family Dispute Resolution

The Family Law Rules require that you genuinely try to 
resolve the property settlement between the two of you through 
mediation before starting a case. The mediation process is now 
referred to as Family Dispute Resolution.

You each must:

	Participate in dispute resolution services, such as family 
counselling, negotiation, conciliation, or arbitration.

	Comply, as far as practicable, with the duty of full and 
frank disclosure of all information relevant to the issues in 
dispute.
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If attempts at dispute resolution are unsuccessful, the 
person who wishes to instigate the application must write a letter 
to the other party, setting out their claim and exploring options for 
settlement. Anyone who does not comply (unless exempt), risks 
serious consequences, including costs penalties.

You must send a letter to your ex-partner inviting them 
to participate in dispute resolution and also give them a copy of 
the Before You File-Pre-Action Procedure for Financial Cases 
brochure. This is available on our site or at the Federal Circuit 
Court website. In order in order to set up good practice from the 
outset and make your correspondence easy to trace, send an email 
to your spouse with the heading ‘Invitation to Attend Property 
Dispute’ and include the link to the electronic brochure. Visit our 
resources page for an ‘Invitation to Attend Dispute Resolution’ 
template.

You must agree on an appropriate dispute resolution 
service and make a genuine effort to resolve the dispute. You can 
find dispute resolution practitioners by contacting the Family Law 
Court, Relationships Australia, Legal Aid, or private practitioners.

When you book the meeting, ask the facilitator if they will 
provide you with a written assessment of proceedings at the end 
of the session. If you can engage a facilitator who’s prepared to do 
this, you will have a written record of all of the points you were 
able to agree to, and it may save rehashing the same points at 
future meetings. If they don’t offer this service, consider using one 
of the free voice recording apps to capture all of the information.

You will need to ask permission of the other participants to 
record the meeting. If they don’t agree, take your own notes during 
the meeting. Immediately after, spend some time going over your 
notes and fleshing them out while you can recall what was said. Ask 
the mediator before you leave for clarification if you are uncertain.
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Before you commence the meeting, make sure you’ve 
prepared yourself as well as possible. Arrive ten minutes early, 
neatly and comfortably dressed. If you and your ex are not amicable, 
be courteous and respectful but avoid any further conversation 
with them before you commence the meeting. It might be useful 
for you to go early with a supporter and wait in a different place 
until just before you are called.

You should be aware of your rights and responsibilities 
before you begin to map out an agreement on a property settlement 
or arrangements for children. Revisit the chapter on what the 
Court would take into consideration when making decisions about 
property, and ensure you’ve considered all of your options and 
outcomes. It’s often helpful to have consulted a family lawyer for 
their advice to get an indication of an expected outcome range 
before attending.

Some people prefer to have their lawyer accompany them to 
mediation, but there will be fees involved. If all parties are willing, 
mediation sessions can often be arranged with your respective 
lawyers and without the presence of an independent facilitator. 
This is usually the meeting format for collaborative family lawyers 
or a conciliation hearing.

Remember, you’re at the meeting to try to resolve a path 
forward in terms of dividing your property. It can be difficult 
to do, but it’s important not to let your marital issues influence 
your attitude towards the practicalities of the negotiations. Try 
not to allow your emotions to overwhelm you. Though you may 
have legitimately strong emotional feelings at this time, you’re 
not likely to make constructive progress if you bring your anger, 
frustrations, or sadness to the meeting.
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Some couples say they found it useful to have a cooling off 
period between the initial split and the mediation session. Some 
counselling in the interim may also help you to process your 
feelings about the breakup and remain calmer during negotiations.

Whether you have your lawyer in attendance or not,  
go to the meeting with a schedule of all of your 

known assets and liabilities, as well as the supporting 
documents to substantiate the values of each.

If it’s possible, exchange information and agree to values 
with your ex-partner before going into the mediation session. That 
will allow you to use the time to decide the division of assets and 
liabilities, rather than establishing what the items are and their 
respective values. It’s common for couples to require more than 
one session of dispute resolution to reach full agreement.

If an agreement is reached, you and your ex-partner may 
then have a lawyer draft the details into a Binding Financial 
Agreement or complete a Form 11 and apply to the Family Court 
to issue a Consent Order. If agreement is not reached, no dispute 
resolution service is available, or if your spouse refuses or fails 
to participate, then you may apply to have your property dispute 
brought to court.

The Application for Consent Order (Form 11) and a detailed 
DIY kit is available from the court or its website. The forms and 
instructions are free but there will be a cost to lodge the application.
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Commencing Court Proceedings

If you cannot reach an agreement, the only way may be to 
ask the Court to make a ruling for you. To commence proceedings 
to have a property dispute settled, you must lodge an Initiating 
Application accompanied by a Financial Statement. The forms 
required are free and come with detailed instructions for lodging 
on the website of each Court. Alternatively, seek assistance from a 
family lawyer.

If you file, it begins the Court process that may eventually 
result in a hearing before a judge. It’s now possible to file an 
application online, in the Federal Circuit Court, or the Family Law 
Court. You will need to follow the procedures of the court you filed 
with and pay a filing fee. You may qualify for fee reduction, if you 
meet certain criteria (see Costs section earlier in this book).

If you do wish to apply to the Court for a property settlement, 
you must have a certificate from a family dispute resolution 
practitioner to prove you have attempted to resolve the issue. If 
your circumstances exempt you from having to attend mediation, 
you must set these circumstances out in factual detail in the 
affidavit you file in support of your application.

Before filing, you must give your ex-partner written notice 
of the current issues and your future intentions to start the Court 
case. This is called a Notice of Claim. In the Notice of Claim you 
must set out:

	The issues in dispute.

	The orders to be sought if a case is started.

	A genuine offer to resolve the issues.

	A nominated time at least fourteen days after the date of the 
letter within which the other person must reply.
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The brochure Before You File – Pre-Action Procedure for 
Financial Cases must be attached to the Notice of Claim.

If you receive a Notice of Claim from you ex-partner, you 
must reply to it in writing within the nominated time and state 
whether or not you accept the offer. If you accept the offer, you and 
the other party should formalise the agreement by entering into a 
Binding Financial Agreement or filing an Application for Consent 
Orders. If you do not accept the offer, you must set out in a letter 
of reply:

	The issues in dispute.

	The orders you will seek if a case is started.

	A genuine counter offer to resolve the issues.

	A nominated time at least fourteen days after the date of the 
letter by which time your ex-spouse must reply.

If you do not respond, your ex-spouse is no longer obliged to 
follow the pre-action procedure. He or she can make an application 
to open a case and have the property settlement dealt with by the 
court. Be aware that even if they do make an application, at any 
time you’re free to enter into negotiations to settle out of court, 
although your ex-partner may have changed their mind on the 
original offer, since they’re not obligated to honor it.

The procedures to have your property dispute settled 
through the Court process varies somewhat between the Family 
Law Courts and the Federal Circuit Court, and there are some 
slight variations in the name of certain proceedings between states. 
On the Divorce Resource website, we have attempted to align the 
process and identify the different references used.
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For most couples, all of the supporting documentation you 
require to lodge these forms is collected within in The Split Kit. 
You can save yourself considerable time and money by collating 
the documentation for this process yourself instead of paying a law 
firm to do it for you.

If you file an Initiating Application, you’re referred to 
as the Applicant and your spouse, the Respondent. To lodge 
the application, you must supply the original plus two copies 
and all supporting documents. When applying for orders for 
property settlement, you must also file a financial statement. If 
your financial circumstances change materially after you file the 
financial statement, you must file an amended statement within 
twenty-one days after the change occurs.

Once sealed, the original documents will remain with the 
Court. You will retain one copy, and the other must be served on 
your spouse according to the process of special service, so the 
Court can be certain your spouse received the documents. See the 
Service of Papers section earlier in this book.

Once the respondent has been served with papers, they 
must file at the Court, as well as serve on the applicant, a written 
response by filing:

	Response to Initiating Application.

	Financial Statement.

	Supporting affidavit, if interim orders have been sought.

This must be done as soon as possible after the respondent 
has been served with the original documents, and not less than 
seven days before the case assessment conference. In a property 
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matter, you must exchange copies of the following documents at 
least two days before the first court date:

	Personal taxation returns and assessments for the past 
three years.

	Any superannuation documents for each superannuation 
fund you have an interest in, including the completed 
Superannuation Information Kit or for a self-managed 
superannuation fund, the trust deed, and the last three 
financial statements.

	Financial statements for each entity are required, including 
balance sheets, profit and loss accounts, depreciation 
schedules, and taxation returns, for each of the last three 
last financial years if you have an interest in a corporation 
or companies not publicly listed, a trust, or partnership.

	Business Activity Statements (BAS) for the twelve months 
that end immediately before the first court date for you, for 
a corporation, trust, or partnership where the party has a 
duty of disclosure.

	The most recent annual return for a corporation if there is 
one, including a listing of directors and shareholders and 
the corporation’s constitution.

	The trust deed if there is a trust.

	The partnership agreement for any partnership.

	A market appraisal of any item of property in which you 
have a material interest.
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Throughout the property settlement process you will 
encounter your spouse on several occasions for negotiation 
attempts. If you have any concerns about your safety while 
attending court, call the Court to discuss this before your 
conference appointment or hearing. Options for your safety will 
be considered and arrangements put in place to ensure you feel as 
secure as possible. Most courts have a safe room and you may be 
able to spend time in this room until you are required to appear. 
You must inform the Court if there is an existing or pending family 
violence order involving either you or your children.

The Case Assessment Conference (Procedural Hearing)

The Case Assessment Conference, often referred to as 
Procedural Hearing, is the first major event you will attend in 
the Family Court if you’re seeking property orders. It’s usually 
facilitated by a registrar with you negotiating directly with each 
other. Your lawyers may be present if your wish. If you have any 
issues with family violence or abuse, it can be arranged for the 
registrar to liaise with each of you separately.

Before attending a case assessment hearing, you should 
familiarise yourself fully with all of your documentation and the 
offers that have been exchanged between the two of you. Identify 
the areas where there is agreement. Also identify the areas where 
you don’t agree and clearly write notes for yourself as to the barriers 
that are currently stopping you from agreeing to those points.

It’s strongly advisable to have consulted a family lawyer 
before attending a case assessment hearing, so you’re aware of 
your position and the consequences of any negotiated variances 
from the offer that you’ve proposed. Establish what your bottom 
line is before you enter the conference.
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Identify where you’re willing to concede in order to reach 
agreement and what the non-negotiable points are. In most 
cases, it’s necessary for you to attend the conference in person. 
In special circumstances, you may be able to apply to the Court 
for permission not to attend. You must do this at least seven days 
prior to the conference.

Arrive at least twenty minutes early to sign in. Be prepared 
to wait, as cases before yours could run over time. Dress neatly 
and comfortably. If your body temperature fluctuates in stressful 
situations, it’s advisable to dress in layers. Have copies of all of 
your disclosure documents with you. Take two pens and make sure 
you record notes of what is discussed and agreed, as well as any 
points that need further action.

The case assessment conference is usually conducted by a 
registrar, not a magistrate. They will consider all of the information 
you have submitted then make recommendations within the 
guidelines as to how the Court would settle your dispute. The 
conference provides an opportunity for you and your spouse to 
reach an agreement with the help of the registrar. Reaching an 
agreement will avoid any further court events, including a hearing.

The registrar will concentrate on the facts presented and 
will not take into consideration any personal issues you have with 
your ex-partner. Negotiating with your ex-spouse can be a stressful 
experience, but the meeting is likely to be far more productive if 
you’re able to leave your emotions outside of the conference. The 
case assessment conference usually lasts between one and two 
hours and will involve three stages.
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Stage One - Assessment

The registrar will explain their role and the purpose of 
the conference, which is to assist you to reach an agreement and 
avoid further legal procedure, as well as answer any questions you 
may have. The registrar then gives each person an opportunity to 
outline the issues and discuss the current obstacles to reaching an 
agreement.

Stage Two - Negotiation

The registrar will acknowledge the points on which you 
already agree, then focus on the issues where you disagree and 
guide you through negotiating with each other. At this stage, you 
should be willing, and in a position, to actively negotiate. Your goal 
is to reach an agreement.

In order to negotiate effectively, you must be familiar 
with your circumstances and have a clear idea of where you 
can be flexible and what the consequences will be if you make a 
compromise. At the end of the case assessment conference, the 
registrar will summarize the outcomes of the conference and tell 
you what the next steps are as well as how to prepare for the next 
phase.

You’re said to have reached an agreement when both of 
you concur on all of the items for which you’re seeking orders. If 
you can’t reach an agreement, you can enter into further rounds 
of family dispute resolution. It’s common for couples to attend 
several rounds of mediation before finally reaching an agreement.
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Stage Three - The Procedural Hearing

The procedural hearing is also conducted by the registrar 
and usually takes place directly after the case assessment 
conference. At the procedural hearing, agreements you reached 
during the conference could be made legally binding by a judicial 
officer drawing up an agreement and an application for consent 
orders.

If you didn’t reach a full agreement, the registrar will assess 
the main issues and facts of the case and recommend, where 
appropriate, other services that may help settle the dispute. You 
will get orders that set out what comes next and what each of you 
must do in preparation. You’re expected to make a genuine effort 
to compromise and adopt a practical approach so you will not need 
to go to trial.

You might be instructed to proceed to a Conciliation 
Conference, or your case may be referred to go before a judge. The 
registrar will give you a detailed outline of what is required and 
detail the timeframe for providing documentation to each other. 
The courts are busy, and the time it takes before your matter would 
be scheduled before a judge varies, but it could be around four to 
eight months before you get another hearing date.

Conciliation Conference

A conciliation conference, is another opportunity for you 
and your spouse to reach agreement on your property settlement. 
The order of events and what to expect at the conciliation is 
discussed in detail later in this chapter.

Before the conference, you must exchange any updated 
documentation with your ex-spouse and provide a copy to the 
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Court. It’s compulsory to attend the conciliation conference but 
again, if you’re concerned about your personal safety, inform the 
Court so appropriate arrangements can be made in advance.

In general, the settlement offers and counter-offers tabled 
during the conference are without prejudice, so they cannot be 
used as evidence were you to end up at trial at a later stage. There 
are some exceptions to this privilege, and you should ask the 
registrar if this will apply in your case.

Duty of Disclosure

It’s important that you understand your responsibility 
to comply with the duty of disclosure. You’re each required to 
disclose all sources of direct and indirect earnings such as interest, 
income, property (vested or contingent interests), and other 
financial resources. This applies whether these items are owned by 
you, come to you directly or they go to someone else, like a child or 
de facto partner as a beneficiary or they are held in partnerships, 
trusts, or companies. All valuations are as at the current date and 
not at the date of separation.

You’re also required to disclose any property disposal, 
whether by sale, transfer, assignment, or gift that was made in 
the year immediately before you separated or since the final 
separation, as well as anything that may affect, defeat, or reduce a 
claim. It’s likely that the bulk of your disclosure was accounted for 
in the financial statement you filed, but if valuations have changed 
or you’ve subsequently lodged tax returns or received updated 
business accounts, it’s necessary for you to update your disclosure.

You would have been given instructions at the procedural 
hearing after your case assessment as to what documents and 
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information you need to lodge in advance with the Court. It’s 
important you hand over all of the necessary documentation, 
including the Conciliation Conference document, on time. Failing 
to comply has serious consequences for the outcome of your case. 
It can delay hearings and delay a settlement. It results in increased 
costs and may lead to an order for you to pay the other party’s legal 
costs. It may also prompt the Court to make a greater order for a 
property settlement in favour of your ex-partner.

Exchanging Documents with the Other Party

The registrar should have given you instructions at the 
procedural hearing about what you must do before the Conciliation 
Conference. If you’re confused, contact the Court directly for 
clarification. Within twenty-eight days after the case assessment 
conference, each of you should exchange documents relevant to all 
of your financial interests.

The documents required may include any documents that 
should have been exchanged prior to the case assessment but 
weren’t, plus any other documents required to complete or update 
your financial disclosure.

All of the information required to this point is collated in the 
Split Kit including all financial documentation and a chronology 
of significant events throughout the entirety of your relationship. 
The requirements are as follows:

	File and serve on your spouse, a Financial Questionnaire 
within twenty-one days after the Case Assessment 
Conference.

	Prepare with the other party and file a Balance Sheet.
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Instructions are as follows:

	The applicant sends to the respondent an initial Balance 
Sheet within 28 days (it may be sent electronically).

	The respondent must prepare and send an amended Balance 
Sheet within 21 days after receiving the initial draft.

	The applicant must then complete the Balance Sheet and 
file it with the Court within the next fourteen days.

At least seven days before the Conciliation Conference, you 
must exchange the following documents with the other party:

	The Conciliation Conference Document.

	Any documents containing evidence about financial status.

	Any other documents the Court has requested, or that you 
agreed to provide.

Documents

For the Conciliation Conference Document, the matters to 
be set out include:

	Financial circumstances at the date you married or started 
living together.

	Contributions, financial and non-financial, during your 
time together.

	Future needs and financial resources.

	Your offer to settle the case.
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Other documents needed:

	The financial matters mentioned in the financial statement 
and the Conciliation Conference Document completed by 
both parties for the Conference.

	Contributions made when you began living together.

	Any inheritances, gifts, or compensation payments received 
after the parties began living together.

	Any purchase of property since the parties separated.

	Any sale of property.

	

	Any increase or reduction of liabilities since the parties 
separated.

	The value of any superannuation interest of a party, 
including the basis upon which the value has been worked 
out and any documents used to work out the value.

	Any other documents ordered at the procedural hearing or 
agreed to be exchanged between the parties.

What to Expect at the Conciliation Conference

The Conciliation Conference will be facilitated by a 
registrar. It may or may not be the same person who previously 
handled your matter. At the conference, the registrar looks at all of 
the information that has been provided by both sides and tries to 
assist you to settle your case to avoid further legal action.

It’s standard that what is said in settlement negotiations 
in a Conciliation Conference is without prejudice and covered by 
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privilege, meaning that the information can only be used in court 
later if the parties agree to it or waive the privilege. There are 
some exceptions, the most notable being a member of court staff 
is required by law to report to child welfare authority if matters of 
child abuse are raised. The conference is likely to last for at least an 
hour and a half and has three stages.

Stage One: Introduction

In most cases you meet together with your ex-partner and 
the registrar. If you or your spouse has legal representation, your 
lawyers can accompany you to the conference. As with all other 
phases of this process, if you have concerns about family violence, 
separate rooms can be arranged.

The registrar explains how the conference will proceed and 
outlines the matters in dispute. Then they will explain how the 
settlement discussions will proceed. The process varies according 
to the need for separate interviews and the complexity of the 
financial circumstances of each case.

Stage Two: Settlement discussions

This is when you get down to the nitty gritty of trying to 
reach a compromised settlement. During this stage, the registrar 
will assist you and your former partner in discussing suitable ways 
to settle your dispute. They can’t give either of you legal advice. 
They can only explain how the Court would apply the family law 
principles to your case should you go to trial. Of course, magistrates 
apply family law principles within an acceptable range, so you 
can’t be absolutely assured of what the outcome would be if you 
don’t reach a settlement and the matter proceeds.
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Before your appointment, you should be prepared with 
a full understanding of your case and the consequences of any 
concessions, if you deviate from your original offer. Your lawyer 
may not be with you for the full duration of this stage. You do have 
the right to confer with your lawyer for advice, and if you wish to 
speak privately to them at any time during the negotiations you 
should let the registrar know.

Stage Three: Conclusion

If you have lawyers, they will be present at the time the 
registrar provides a summary of what has been discussed, the 
matters that have been agreed to and any outstanding issues. If 
you have reached final agreement, your lawyers may prepare 
terms of settlement for you to sign, so the Court can make consent 
orders. If you’ve been unable to reach a final agreement, you will 
move immediately to a Procedural Hearing where the registrar 
will make procedural orders about what happens next.

These may include an order:

	Regarding disclosure of documents.

	To obtain an expert’s report.

	To make a compulsory offer to settle.

	To adjourn to another conference. This will only occur if the 
registrar determines the matter is close to resolution and/or 
for some other reason it’s premature to allow it to proceed 
further.

	Listing the case for a trial.
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If, for any reason, the conciliation conference is unable to 
proceed, the registrar conducting the meeting may:

	Adjourn the conference and make additional procedural 
orders.

	Make an order for costs.

	List the matter for further procedural orders and/or list the 
matter for consideration of dismissal.

Readiness Hearing

The next step after an unsuccessful Conciliation Conference 
is a Readiness Hearing or the first day to prepare for trial before 
a judge. Most people will engage a lawyer to go to trial, and this is 
the recommendation of the Court. You may elect to self-represent. 
There is much written in the public domain about judges favouring 
a client who is represented over one who is not, though this is not 
the official line. Consider your options carefully.

If you choose not to engage a lawyer, you must familiarise 
yourself fully with the Family Law Act, and the procedures of the 
Court in which the trial is listed. You must be confident that you 
will be able to maintain your composure and represent yourself 
well under pressure. There are several guides and books available 
to assist you in your learning. Some of them have been reviewed 
on our website.

The purpose of the Readiness Hearing is to decide if your 
matter is ready for trial. This is when preparation for the trial 
starts. It’s effectively the precursor to trial to ensure that all of the 
necessary documents, disclosures, expert witness affidavits, and 
any other information required are filed and before the Court. 
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Even if everything is ready to proceed, the Courts are busy, and 
there may still be a long delay before a trial date can be allocated. 
When a trial does happen, it can extend over several days.

You must attend your Readiness Hearing, unless your lawyer 
attends on your behalf or the registrar has given you permission 
not to attend. If the hearing is not able to proceed for any reason, 
the registrar may list the case before a judicial officer to decide 
whether it should be dismissed or orders made for costs.

The judge will have read each person’s completed 
questionnaire, the original application and response and the joint 
balance sheet before commencing the hearing. The judge controls 
your case by only addressing the relevant issues. He or she only 
consider the facts of the case as they relate to the financial dispute. 
They will not listen to your personal opinion or emotional feelings 
towards your ex-partner and the breakdown of your relationship. 
You’re likely to negatively impact your cause if you engage in 
hostilities or emotional outbursts, either verbally or in your written 
submissions.

Not all cases have the same court events. The judge manages 
your case as they deem appropriate and the sequence may be 
handled differently from other cases you know about. The judge 
will often give an outline of how your case may be viewed at trial 
and encourage you to use this as a guideline to reach your own 
agreement. The trial may finish on that first day before the judge 
if an agreement can be reached. The judge will determine if there 
is any further evidence needed before the full trial and whether 
any expert witnesses are required. If there is any missing evidence 
or additional expert witness reports, procedural orders may be 
issued and further procedural hearings scheduled to continue 
preparation for the trial.
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If expert reports are required, for example a valuation, 
the cost of the report is borne by you and/or your ex-partner. 
Who will pay should have been decided in the orders requesting 
documentation leading up to the readiness hearing.

Continuation Hearing

A Continuation Hearing or Compliance Check may 
be ordered, usually by telephone, twenty-one days before the 
scheduled day of trial. This ensures that you’ve complied with all 
of the Court rules and any orders that have been issued.

Call Over

You may be instructed to attend a Call Over in front of the 
judge and registrar. This means the judge wants to know more 
detail about all issues in dispute. The meeting can take a few hours. 
The judge decides what evidence will be used and which expert 
witnesses, if any, will be called. Make sure you’re well prepared for 
these meetings. You or your lawyer should have a summary of the 
issues and a list of witnesses and documents you would like to use, 
supported by the reasons why.

All of the disclosure documentation is considered by the 
judge who sets a date for the trial to begin or for more hearings. 
Once the readiness is concluded, the trial may be scheduled before 
the same judge. The final stage of the trial will only take place 
once all of the evidence, including any expert evidence deemed 
necessary by the judge, is before the Court.
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Trial

If you have not been able to reach an agreement in the 
interim period, you will have to appear at trial before the judge. A 
trial is usually scheduled for one to three days, depending on the 
complexity of the matters. Once the evidence has been presented 
by both sides, it’s at the judge’s discretion to decide what weight 
might be given, according to the Family Law Act, to the evidence 
presented by each side.

When your case has been heard, the judge will either 
hand down a ruling and make court orders then and there, or in 
more complex matters, put off delivering a verdict until later. If 
judgement is going to be handed down at a later date, you will be 
told at the end of the trial when that will be. Usually, this is within 
21 days.

Once the judgement is handed down, orders are drawn up 
to reflect the judge’s ruling. This usually takes seven to ten working 
days. The orders are then posted to each party at the address the 
Court has on file for service of notices. In special circumstances, the 
judicial officer making the orders can instruct that they be issued 
urgently or promptly, where urgent is same day and prompt is 
within 48 hours.

Afterwards, you have all of the normal avenues of appeal 
available to you, but you may not appeal points you previously 
agreed to. It’s strongly advisable to seek expert legal opinion before 
embarking on an appeals process.
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Legal Representation at Trial

The legal profession is made up of two types of legal 
practitioners: lawyers (solicitors) and barristers (advocates). 
Determining which one you need for an impending trial can be 
difficult. You may choose to self-represent. If you’re seeking legal 
assistance, you can’t retain a barrister without first retaining a 
lawyer. You will retain a lawyer first, and then seek guidance from 
them regarding the need for a barrister’s services.

Barristers are legal practitioners who are self-employed 
and whose main work is presenting cases in court and other 
tribunals. They have devoted their career to advocacy and are 
skilled at presenting the overall case to the Court. The case 
evidence they present in court is prepared and outlined to them 
by a lawyer who has been handling the case in depth. This outline 
is called a brief. A barrister may practice as a barrister only and 
does not usually interact directly with clients. Barristers are 
often required to wear a black gown over their usual clothing and 
a short, white, curly wig.

By contrast, lawyers are legal practitioners who interact 
directly with clients. Their main work is giving legal advice, 
checking and preparing legal documents, negotiating on behalf of 
clients, and preparing cases for hearing. Only a small amount of 
the work a lawyer does involves going to court for a hearing. When 
a lawyer is involved in a case, they usually engage the barrister to 
present the case in court and will prepare a brief to bring them up 
to speed on all relevant issues.

The family law system in Australia continues to transform 
with time, and the line between barristers and lawyers becomes 
more blurred. It used to be that lawyers were not admitted to the 
bar, and it was only barristers who could represent in court. This 
is no longer the case in many jurisdictions.
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Most family lawyers will engage a barrister to present cases 
on their behalf. However, this can be more of a preference than a 
requirement.

In some Australian states and territories, lawyers are 
permitted to present cases in courts and tribunals, but they’re not 
allowed to wear a wig and gown. In other jurisdictions, a barrister 
is the only legal practitioner who can present a case to court. It’s 
said to be a fused profession in jurisdictions where a lawyer can 
also act as a barrister and a split profession in those where they 
can’t and must engage a barrister to present in court. Contact the 
Law Society in your jurisdiction to find out whether yours is fused 
or split.

In family law cases, the Court generally adopts a less 
adversarial approach to trial. Family law trials are typically less 
formal and allow you to be involved in the process. They’re generally 
more flexible in meeting the needs of your exact circumstances. 
It’s the judge who determines what evidence is heard, rather than 
each spouse or their legal representatives presenting their entire 
case. This means less time is spent in court and the trials are far 
less costly compared to traditional trials. Final submissions at trial 
are made to the judge by your barrister, lawyer, or by you if you’re 
self-representing. All of the relevant evidence given to the judge, 
both verbal and written, will be admissible.

Over recent years, there’s been a continued increase in the 
number of people self-representing in the Family Court, but the 
reasons behind this are undocumented. Many attribute it to the 
costs of engaging a lawyer and briefing a barrister being perceived 
as poor value for money. The line from the government seems to 
be that better guidance is available and individuals now feel they 
have more personal choice.
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If you’re self-representing, there are free DIY guides on the 
Court websites. Ensure you’re well prepared and familiar with 
judicial terminology and procedure. When addressing the judge, you 
should say ‘Your Honour’, however, ‘Sir’ or ‘Ma’am’ is also acceptable. 
If you’re referring to the judge when speaking to a witness, refer 
to them as ‘His Honour’ or ‘Her Honour’. Do not speak when the 
judge is speaking. Stand when you’re speaking to the judge or when 
the judge is speaking to you, otherwise remain seated.

Don’t waste the judge’s time. Make sure you have all of your 
notes and evidence ready. Have everything cross-referenced, so 
you’re not searching for documentation. Be respectful, direct, and 
factual when presenting evidence, and don’t descend into long-
winded explanations or hostilities. Bow your head to the judge 
when you enter and leave the Court.

Property Settlement with Parenting Orders

If you’re applying to the Court for both property and 
parenting orders (joint orders), the registrar who facilitates your 
initial Case Assessment or Conciliation Conference may refer your 
case to a judicial officer for procedural orders about how best to 
proceed.

It’s generally accepted that the interests of the children are 
paramount and that parenting issues are resolved as the priority. 
The property settlement will take into account the needs of the 
children once they’ve been determined.

For the most part, children have the right to be cared for by 
both parents and live in similar conditions in either house. Taking 
care of the needs of the children will to some extent determine the 
property needs of each party. This approach will achieve the most 
productive and positive outcome for all involved.
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Children’s matters will be discussed in far greater detail in 
the next book in the Divorce Resource series, ‘Parenting through 
Separation and Divorce’.

Your Will and Power of Attorney

Once your divorce is granted your lawyer is obliged to advise 
you to change your Will. It’s important to update your Will when 
any significant life events occur. You also need Powers of Attorney 
to ensure your estate is managed and distributed in accordance 
with your wishes. You must ensure you trust the people who are 
appointed to make decisions on your behalf if you no longer have 
the capacity to do so for yourself.

Many people are so relieved that the legal aspect of their 
marriage has come to an end, the last thing they feel like dealing 
with is more paperwork and legality. But, it’s important to make 
sure your personal affairs are in order. Should you pass away 
unexpectedly, your family members are at risk of not receiving 
their fair share of your assets or in some cases, nothing at all.

When you separate from your partner but are not yet 
divorced, your domestic status does not affect your Will. This 
means if you have not changed your Will and you have left a 
portion of your estate to your ex-partner, he or she would still be 
the beneficiary of those assets if you passed away before you were 
divorced. Given your estranged relationship, your ex may not use 
the assets in the way you intended when you were together.

If your ex-partner is named as the Executor, this role would 
also be upheld if you pass away before your divorce is granted. You 
should consider whether this is what you would want, and if not, 
change it to reflect your current wishes.
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Once your divorce is granted, any provision you’ve made for 
your ex-partner in your Will becomes void. The rules of intestacy 
will dictate who will be entitled to any gift you left to your ex-
partner, and this may not be how you would have otherwise 
allocated those gifts. If your ex-partner was the Executor of your 
Will, this role also becomes void, and you may be left without 
anyone to administer your estate, so the Court will have to appoint 
an administrator.

The Wills Act, 1970, was amended by the Wills Amendment 
Act, 2007. The amendments came into effect on 9 February 2oo8. 
One major change in the Act: was:

‘A Will shall be revoked upon the ending of a Testator’s 
marriage unless a contrary intention appears in 
the Will or there is other evidence establishing that 
intention.’

Any Will made during the time you were separated would be 
revoked once your divorce is granted, unless you expressly indicate 
in the Will your intention for it to continue to stand after your 
divorce. Wills can be complex and the consequences are extensive. 
It’s vital to have a thorough understanding and take professional 
advice if writing one when you’re separated, in order to ensure it 
will be upheld once you’re divorced. You could also write a simple 
Will to cover your estate whilst you are separated and another Will 
once you’re divorced.

According to the Wills Act, a marriage is taken to have 
ended:

	When a divorce order terminating the marriage takes effect 
under the Family Law Act.
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	On the granting of a decree of nullity in respect of the 
marriage by the Family Court of Australia or the Family 
Court of WA within the Australian jurisdiction.

	On the dissolution or annulment of the marriage in 
accordance with the law of a place outside Australia, but only 
if that dissolution or annulment is recognised in Australia 
under the Family Law Act.

A Power of Attorney (POA) is a legal agreement that enables 
you to appoint a trusted person, or people, with the power to make 
personal or financial decisions on your behalf. Typically these are 
decisions about health and financial matters. An Enduring Power 
of Attorney (EPOA) means that the power continues, even if the 
person granting it loses the capacity to make decisions.

It’s a voluntary agreement that anyone over the age of 
eighteen with full legal capacity can make. Legal Capacity is when 
a person is able to use reasonable judgement and understand the 
nature and effect of the agreement they are entering into, as well 
as the impact of that agreement on their estate. A doctor can make 
a decision if there is any doubt about a persons’ legal capacity. If 
there is likely to be a future dispute, it’s advisable to seek a doctor’s 
endorsement of a person’s full legal capacity at the time of drafting 
the EPOA. Attach the doctor’s letter to the other documentation.

You can appoint the same person or people for personal and 
financial decisions or you can appoint different people for each 
Power of Attorney.

If you have an existing POA or EPOA, it will remain 
unaffected if you’re separated but not divorced. This means 
that if you granted an EPOA to your ex-partner and you become 
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incapacitated during the time of separation, they would still have 
the power to make decisions regarding your health treatment 
and be in a position to decide to withdraw your previous consent 
concerning an operation or life support. This may not be ideal.

Once your divorce is granted, any existing Power of Attorney 
is revoked to the extent that it was granted to your ex-spouse and 
you will need to arrange new appointees.
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Violence within a family is always confronting and 
disturbing. If you or your children are a victim of violence or feel 
you’re at risk, seek expert support from both a legal and emotional 
perspective. If you need immediate assistance in a family violence 
situation, call the police on ooo (triple zero), at any hour.

The statistics show that most reported domestic violence 
is committed by men on women, but it’s increasingly recognised 
that it also occurs in the reverse, as well as same-sex relationships. 
It happens in well to do homes in the leafy suburbs, run down 
housing estates and outback properties. It is a scourge in Australia 
at present and we all need to continue to raise awareness and give 
this serious problem our urgent attention.

Family Law around family violence is complex and requires 
the advice and intervention of experts trained to deal with your 
specific circumstances legally, as well as in managing the resultant 
ongoing trauma. There have been changes recently to the Family 
Law Act. For proceedings commenced on or after 7 June 2o12, 
Section 4(1) of the Family Law Act states as follows:

Abuse, in relation to a child, means:

	An assault, including a sexual assault, of the child; or

	A person (the first person) involving the child in a sexual 
activity with the first person or another person in which 
the child is used, directly or indirectly, as a sexual object by 
the first person or the other person, and where there is an 
unequal power in the relationship between the child and the 
first person; or
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	Causing the child to suffer serious psychological harm, 
including (but not limited to) when that harm is caused by 
the child being subjected to, or exposed to, family violence; 
or,

	Serious neglect of the child.

Family violence means:

	Violent, threatening or other behaviour by a person that 
coerces or controls a member of the person’s family (the 
family member), or causes the family member to be fearful; 
and

	A child is exposed to family violence if the child sees or 
hears family violence or otherwise experiences the effects of 
family violence (Section 4AB).

Restraining Orders

If you or other members of your family are victims of any of 
the scenarios listed above, you have a right to have it stopped and 
to receive protection.

A Protection Order, is a legally binding order made by the 
Court. Protection orders are designed to stop threats, harassment, 
property damage, violence, and emotional abuse by restricting 
the access of the perpetrator to the victim(s). Family violence 
Protection Orders have different names from State to State:

	Protection Orders (ACT/QLD)

	Apprehended Violence Orders (NSW)
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	Restraining Orders (NT/SA)

	Restraint Orders (TAS)

	Intervention Orders (VIC)

	Violence Restraining Orders (WA)

A family violence protection order instructs the offender 
to stay away from the applicant and/or to stop behaving in 
certain ways towards them. It’s worded specifically to address 
the particulars of your situation. Violence restraining orders that 
relate to family violence and restrict one spouse from approaching 
the other or their family members are separate from other types of 
family law related orders that deal with parenting, property splits, 
or divorce.

Contact your local police station to apply for an order to 
stop the immediate threat. You can apply for protection, even if 
you have no physical proof of violence or abuse. If you feel you 
are in danger, your recount of events may still be enough to gain a 
protection order.

Police have the authority and may make an on-the-spot 
restraining order called a Police Order in situations of family and 
domestic violence. If you’re the victim of an offence, you can call or 
visit the police and they may:

	Remove weapons from the offender.

	Immediately issue a Police Order for up to seventy-two 
hours that prevents the offender from coming near you 
or your children in the places where you live and work or 
ordinarily spend your time.
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	Arrest and charge the offender with committing a criminal 
offence. If the police release the offender on bail, they may 
impose conditions preventing them from coming near you 
until they appear in court.

If you are injured in an act of violence, seek medical assistance 
as soon as possible so that the full extent of your injuries can be 
documented. Photographing your injuries is useful in establishing 
a body of evidence.

If a Police Order is issued, a Court hearing will be set for 
a future date. Once the evidence is considered, the Court may 
endorse the interim police order and issue an order from the Court. 
If the Court does not uphold the restraining order, the restrictions 
are lifted.

To secure the Court Order, you will need to prove dates, 
times, and a detailed account of events, including photographs, 
medical records, and police statements if they’re applicable. 
It’s important for your case that you record details as soon as 
possible after the incident. Under the stress of a courtroom cross-
examination, it may be difficult to recall the details of traumatic 
events.

The Violence and Abuse Register developed within The Split 
Kit, provides a simple and effective way to ensure you identify and 
record all of the required information in order to present a body 
of evidence admissible in Court. It allows you to attach images, 
scanned documents and video and voice recordings to an incident 
record.

Once an order is in place, you can call the police if your 
ex breaches the conditions. Always keep a copy of the order with 
you. Give copies to family members or a work colleague. If the 
restraining order covers your children, it’s vital that the school or 
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any carers have a copy of the order, understand the limitations 
clearly, and know who to call in the event the order is breached.

If you call the police to assist you at the scene for the breach 
of an existing order, don’t forget to ask for an incident report 
number.

When you report incidents of violence or abuse to the 
police, or if you seek medical attention, remember to ask for a 
case number or medical record identification. You will need to 
include this information in your recount of your version of events. 
Make copies of any documents and keep them where the person 
assaulting you will not have access. Include photographs, text 
messages, or recordings when they are available.

Your mobile phone is a useful device for recording various 
forms of evidence. Learn to use the screen-shot tool and voice 
and call recording features. There are free phone apps available 
which can help you with this. Make a backup of the files regularly 
to an external hard drive, which you can take with you if you need 
to leave the home. Alternatively, for safe keeping, send them to 
an email address you can access remotely. If you feel you are 
being unfairly accused of family violence, use these same tools to 
document events from your point of view.

Although recording details of events can be time consuming 
and may cause additional stress by forcing you to revisit a 
traumatic event, if it’s maintained accurately, it’s a powerful tool 
when the time comes to substantiate your claims in an affidavit 
against the perpetrator. There are too many cases that do not go to 
court because aside from various forms of he said/she said there’s 
no admissible evidence.

It is often argued by people who have been adversely 
affected, that restraining orders are too often issued when there 



224    |    

First Steps

is no plausible threat to the applicant. Even if an applicant has 
no physical proof of violence or abuse, their passionate version of 
alleged events is often enough to gain a protection order.

The police have a duty to issue the order if they feel there 
could possibly be grounds. This has led some people to dispute 
the current process for issuing protection orders. In documented 
non-urgent cases, applications have been made seemingly more 
from spite or sheer frustration than necessity. The interim order 
remains in place until a Court hearing. This can be several months. 
Interim orders may unfairly restrict a person from access to their 
family home, children or pets during this time. It is only once 
the Court hears the evidence and orders are not upheld that the 
restrictions are lifted. If an interim order is upheld in court, a 
Family Violence Order is issued by the Family Court and made 
under the prescribed law of a state or territory.

If a protection order is issued against you, there are steps 
you can take if you feel it’s unjustified. You will most likely need 
the assistance of a lawyer. Read the article what to do if you are 
Issued with a Restraining Order’ on our website.

Regardless of whether you are the victim or the accused, it’s 
vital to retain a comprehensive record from your perspective of the 
incidents of alleged violence or abuse, as your well-documented 
and substantiated account of events will hold significant weight 
when presented as evidence. The Violence and Abuse Register 
included in The Split Kit simplifies the process and ensures you 
can accurately record all of the information required to support 
your case.

Part of the process of negotiating a property settlement 
is to complete a Chronology of Significant Events. This includes 
significant dates and events, during your relationship and after you’ve 
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separated. It should include any episodes of violence or abuse you’ve 
encountered. The chronology is then used as a basis for preparing 
your affidavit with your lawyer. The Split Kit vault contains a template 
to help you prepare a Chronology of Significant Events.

An affidavit is the form you present as a summary of 
evidence of your version of events to a magistrate. Your affidavit 
may be complex or quite simple, depending on your circumstances. 
Keeping an accurate and up to date account of violence or abuse 
will save you time and money and make the process less stressful 
when it’s time to prepare an affidavit for any legal applications you 
intend to make.

If you’ve recorded details of events with supporting 
photographs, medical report numbers, and case identification 
numbers, it will greatly assist you to gain a Protection Order against 
the perpetrator. It may also assist you in a property settlement. A 
history of family violence is one of the rare circumstances where a 
magistrate might consider awarding financial compensation to the 
victim when making orders for property distribution.

When protection orders have been made, this is taken 
into consideration when an application for parenting orders is 
heard. For the most part, there’s a presumption that parental 
responsibilities be equally shared between parents but this does 
not always apply if there is reasonable evidence that a parent (or 
someone who lives with a parent) has inflicted child abuse or 
family violence. Although it’s considered, and may carry significant 
weight in an application for parenting orders, a protection order 
does not in itself exclude that person from applying for contact or 
even residential parenting with their children.

In some cases the Court will rule that the parent may have 
contact with their children but only under specific circumstances 
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or when they’re supervised. There are specialised facilities in the 
community for supervised visits for those parents who’ve been 
issued a restraining order but retain the right to spend time with 
their children under supervision.

If an order is in place restricting access to the children by 
the other parent or anyone who has put them in danger, leave a 
copy with your child’s school or carer. Carry a copy in the event 
you need to present it in an emergency. Ensure that the people 
around you or your children know the details of the order and who 
to contact if it’s breached. If your children are old enough to use a 
telephone, teach them how to call for help if you’ve been restrained 
or injured.

Whilst in almost all cases the restraining order applications 
are warranted, there have been incidents of people taking out an 
order against their ex-partner as an act of revenge; perhaps as a last 
resort to remove them from the family home and force a property 
settlement or as payback for behaviour that has been upsetting but 
not necessarily violent or abusive.

Even if the restraining order is fully withdrawn by the 
person who originally sought it, or there are no grounds to uphold 
it at the Court hearing, the mere fact it was issued may have far-
reaching and unforeseen implications that affect many aspects of 
the accused person’s life. One example is negatively impacting on 
future employment opportunities. One man interviewed reported 
being ineligible to host his son’s exchange school billet in his home 
because of a previous restraining order which was subsequently 
dismissed.

If you’re considering applying for a protection order, think 
seriously as to your authentic motivation. Carefully consider the 
courses of action available to you and the possible consequences 
before making your application.



   |   227

Chapter 13 - Family Violence

That said, the bottom line is always that there is absolutely 
no reason or excuse for family violence. If you feel threatened or 
have been attacked, you must take the appropriate steps to protect 
yourself and your family and friends. It’s for the perpetrator to 
deal with the consequences of their actions.

Preparing to Leave

In almost all localities there are emergency shelters and 
halfway houses for people who are victims of family violence. 
Sadly, many are oversubscribed. There are also counselling and 
support services available for violent individuals. There is a list 
of resources at the back of this book and a resource page on our 
website to help you find places to seek assistance near you.

Victims sometimes report that the abuser becomes more 
controlling, abusive and dangerous when they get wind their 
spouse is leaving, since this threatens their sense of control and 
dominance. In the event an aggressive situation escalates, try to 
move to a space that poses the lowest risk of injury in case you 
need to escape. For example, position yourself near an unlocked 
door, away from the kitchen, glass tables and windows. Move to 
the ground floor of a two-storey home. It’s best to avoid being 
locked in a room that has no escape if the aggressor is capable of 
breaking in.

It’s important to have a plan to make pursuing a protection 
order to protect yourself and to leave the relationship easier and 
safer. Bearing in mind that everyone’s situation is different, the 
following points are suggestions from the Domestic Violence Crisis 
Centre (www.dvcs.org.au) and people we have interviewed who 
have been in violent and abusive relationships:
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	Decide in advance how you will leave - by car, on foot, or 
calling a friend.

	Decide in advance where you will go - to a friend or family, 
the neighbour, the police or refuge.

	Pack an overnight bag and hide it somewhere easily 
accessible. You might consider using a rubbish bag and 
putting it at the back of your wardrobe, so it looks like a bag 
of old clothes. You could also leave it with a friend or family 
member.

	Make sure your mobile phone is charged and on you at 
all times. Register your fears with the Police before it’s 
too late. You may not need to speak to the police if you’re 
being subjected to threatening behaviour, just make the 
call and say nothing. Keep the call active. They will hear the 
altercation and that should be enough to raise the alarm.

	If you’re concerned about your car keys, money, and other 
necessary items being taken, make copies where possible

	Keep a spare credit card or some cash on hand and store 
them in a secure place you can access in a hurry.

	Talk to your neighbours and ask them to call police if they 
hear suspicious noises coming from your home.

Making your Environment Safer

If you’re staying in the home after an abusive relationship 
ends, you may wish to have a friend or relative stay with you, 
change the locks, or improve the security. There are steps you can 
take to help ensure your safety:
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	Change the locks on doors and windows as soon as possible.

	Install security systems including additional locks, window 
bars, window locks, an electronic alarm system, and a 
security chain on the front door.

	Install smoke detectors and purchase fire extinguishers for 
your home.

	Install a motion-sensitive lighting system outside that lights 
up when someone approaches your home.

	Get an answering machine to screen and record your calls 
and report abusive calls to the phone company and to the 
police.

	Change your mobile phone number, and if possible, keep a 
cheap, spare pay-as-you-go phone charged and hidden.

	Call police if you see your abuser near your home or if they 
threaten you.

	Ask a neighbour to call police if they see your abuser or their 
vehicle near your home.

	Teach your children how to call police or a trusted friend 
or family member if any of you are in danger or are being 
abducted.

	Create a code word or phrase with your friends/family and/ 
or children so that if you use it in general conversation, they 
will know you are unable to speak freely but you need help.

	Inform all of the people who provide care for the children 
of who has permission to collect them from care and who 
doesn’t.
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Family violence may be occurring in homes across the 
country regardless how wealthy, well-educated, or seemingly 
together a family may appear. In many situations of family violence 
economic abuse also occurs and funds are restricted, but there are 
still some affordable security options that are simple to install:

	Put a piece of wood dowel in windows and sliding doors, so 
they can’t slide open. Cut the dowel to different lengths, so 
that a window or door can be left open a few centimetres to 
allow air flow.

	Purchase inexpensive solar or battery-operated sensor 
lights or sensor lights that plug into existing light fittings.

	Put a chain and padlock around gates.

	Place slide bolts on internal manholes, so they can’t be 
accessed via the roof cavity.

	Install a free voice recording app onto your phone and use it 
to record abusive calls.

Family violence and abuse in its many forms is a complex 
issue for many people in our community. It’s vital that you seek 
expert guidance if you’re the victim of violence and abuse, or fear 
that a controlling relationship is likely to escalate to violence. 

If you are the controlling or aggressive person in the 
relationship, you should also be seeking assistance to help curb 
your destructive behaviour.

Visit our website resources for organisations that can offer 
you immediate and ongoing assistance.
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Family law encompasses a broad range of legal topics 
involving marriage, de facto relationships and children. 
Common family law subjects include divorce or annulment, de 
facto relationships and civil unions, property settlements on 
the breakdown of a relationship, co-parenting and visitation 
rights, child support and spousal support. Family law specifically 
deals with children in regards to adoption, guardianship, child 
protection, domestic violence, and restraining orders for adults. A 
family lawyer is someone who has specialised in this area of law. 
Within family law, they may elect to further specialise their skill 
set by focusing on one particular aspect of family law.

‘Compromise is the best and cheapest lawyer.’

~ Robert Louis Stevenson

There are many different schools of thought about when 
and if you should hire a family lawyer to represent you. It is largely 
dependent on the complexities of your case, the degree of conflict, 
the amount to be split and your ability or willingness to pay 
legal fees. The courts are becoming more accustomed to people 
self-representing, particularly in cases of property settlement, 
though it’s still uncommon for someone to represent themselves 
throughout the entire procedure. You need to be informed, very 
well prepared and confident you can perform under pressure.
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Almost everyone will need to seek legal advice at some point 
during their separation process. The decisions you’re about to make 
regarding the distribution of net assets and ongoing arrangements 
for yourself and your children are significant. You will live with the 
consequences for many years, possibly your whole life. It would be 
foolish not to take advice on the matter.

When you see a lawyer for advice, it doesn’t necessarily 
mean you will end up in court with them representing you against 
your spouse. In fact, in most cases that is not what happens. Over 
ninety-five percent of divorces in Australia are settled without 
going to trial. Figures are similar in Canada, New Zealand and UK. 
There’s an increasing number of lawyers who are collaboratively 
trained and specifically undertake to keep you out of the court 
system.

This chapter refers to engaging a family lawyer, but the same 
considerations will apply to employing other professionals to assist 
you. If you’re in a contested divorce settlement, which means you 
want to get divorced but you’re not willing to agree to all of your 
spouse’s requests, it may be beneficial to hire a lawyer to represent 
you. Where the sticking points in your negotiations revolve around 
business dealings, a commercial lawyer or collaboratively trained 
financial advisor may be more productive in addressing the issues 
and facilitating negotiations at this stage than a family lawyer.

It is not mandatory that you are also represented. Consider 
your options carefully, as it may not be necessary for you to engage a 
lawyer unless you feel you don’t fully understand the complexities, 
may be too intimidated to represent yourself well or don’t have 
time to deal with the issues or the procedures for your case.

Once you engage a lawyer, your ex-spouse’s lawyer is 
obliged to direct all communications to your lawyer. Your lawyer 
will in turn need to document the receipt of correspondence, 
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forward the correspondence to you, file it, take instruction from 
you, respond and file the response. If you’re not represented, the 
communications from your ex’s lawyer would come directly to 
you. It’s obvious how fees could accumulate without any benefit 
derived if there’s a period of nothing significant happening in your 
case but your ex-spouse is generating a lot of correspondence.

The legal profession has an unenviable reputation for 
racking up fees quickly, even though it often seems they’re making 
no ground on your behalf in terms of negotiation. Lawyers have 
been accused of deliberately inciting anger in their client over what 
their spouse has done, or failing to discourage them from pursuing 
irrelevant or immaterial matters because it is beneficial to their fee 
generation. The majority of family lawyers are honest and hard-
working and are reasonably invested in obtaining a result that’s in 
your best interest.

You must consider the significant responsibility a lawyer 
has to accurately record every item discussed and to research 
all matters raised. They are subject to stringent compliance 
requirements and procedural practice. They are obliged to act on 
the enquiries generated by you and take instruction from you on 
how to respond to the opposing party.

Many people pester their lawyer with questions they should 
not be asking or recount irrelevant events at length. When the 
periodic bill arrives, these same people are shocked by how quickly 
the fee has mounted up. It’s advisable to request an itemised bill 
on a monthly or six-week basis so you can keep check of exactly 
how much you owe and what you’re paying for.

Remember to curtail your stories and stick to the facts. Find 
out as much general information as you can from other sources, 
such as the resources we provide. Don’t pay your lawyer their 
professional fee to be entertained by your anecdotes or explain 
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family law basics to you. This book and The Split Kit handbook 
provide much of the general information you will need to get you 
through the entire process.

Seek legal advice on your rights and responsibilities before 
you commence negotiation with your ex-partner on property or 
children’s matters. This doesn’t necessarily mean you have to 
engage a lawyer to represent you on an ongoing basis. You may 
feel it’s not necessary in the early stages but it’s useful to get an 
opinion as to what you might realistically expect the outcome to be 
were the Court to assess your case. It is also useful to have found a 
family lawyer you are comfortable with in case you do need urgent 
assistance in the future.

Using The Split Kit, you will be able to collate all of the 
information you require to commence settlement negotiations with 
your ex, as well as gain a good understanding of the workings of 
the family law principles and procedures. The Split Kit effectively 
guides you through the information that a lawyer would have to 
acquire from you before they begin giving advice. Whether you’re 
engaging a lawyer or not, The Split Kit is where you should start to 
prepare for reaching agreement.

If you wish to enter into a legally binding agreement on a 
property settlement or children’s matters, and Divorce Resource 
strongly recommends that you do if you are not applying for 
Consent Orders, it must be drawn up by a lawyer. You should 
choose a lawyer who is a specialist in family law. Just because 
your cousin studied or practices law, doesn’t mean they will have 
much of a clue about family law. It would be a little like hiring your 
mechanic to fix your plumbing, because they have a toolbox.

If there are unusual circumstances in your divorce, for 
instance, you have complex business structures in place with third 
parties involved, or your matter spans several jurisdictions and 
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may require specialist advice, you should try to find a lawyer who’s 
an accredited specialist in the area.

The Law Institute or Society in each jurisdiction oversees 
the process of accreditation. An accredited specialist is a lawyer 
recognised as having expertise in a particular area of law. To 
become accredited they must have at least five years of full-time 
practice experience and at least three years of experience in their 
area of specialisation. They must also continually develop their 
skill set and pass comprehensive assessments from time to time, 
as well as submit their application for accreditation every few 
years. Check the Law Society website in your jurisdiction to find 
accredited specialists near you.

You will want to work with someone who returns your calls 
and attends to you in a timely manner. Their staff should appear 
prompt and organised and this should extend to the process of 
billing. Ask up front about their fee structure and how and when 
you will receive your bills.

You may spend a lot of time with your lawyer, so it’s 
important you have a good rapport. You’re going to be relying 
on this person for important advice. You need to trust both their 
character and their credentials. Ensure you will be working with 
the same person for the duration. Ask them at the outset whether 
they will be available to see your case through to completion or if 
they have other commitments that prevent them from doing so.

Often a senior lawyer will take on a case, and then hand it 
over to a more junior lawyer at a later date. This may work in your 
favour, since the fee structure is likely to be lower, but you should 
make sure you’re comfortable with both the personality and the 
competence of the other lawyer. Ensure the senior lawyer will still 
be available for mentoring if required.
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Not all family lawyers work full-time. Some only work part-
time or from their home on some days. Ask about the work schedule 
to figure out what will best suit you. It may be important for you 
to consider practical issues such as the proximity of their office to 
your work or home, as well as transport and parking options.

You’re the one paying the bill and you are entitled to ask 
up front who will be working on your case and how much they 
will charge. Based on the experience of many others, it seems 
reasonable to suggest that, if they are working on anything other 
than preparing a legally binding agreement or completing a 
consent order, take whatever they say it is going to cost you and 
add at least fifty percent, if not double!

There are family lawyers who are comfortable with you 
handling some of the less complex issues yourself. For example, 
if they will allow you to draft some of your own correspondence, 
do your own photocopying and certifying of documents, engage 
expert witnesses for opinion or apply for orders, you would save 
yourself a great deal in fees and disbursements. Ask at your initial 
interview whether there is any scope for this type of saving.

A lawyer is required to give you a letter of engagement 
detailing how they charge for legal services, the billing 
arrangements, and an estimate, or a range of estimates, based on 
different courses of action. If they’re unable to supply any of this 
information, do not engage them. Referrals and word of mouth 
may be the best way of finding a lawyer to suit your needs. Be 
wary of employing the ‘best family lawyer in town’, unless there’s 
likely to be plenty of money left in the pot when you’ve finished 
negotiations.

Many lawyers become well regarded among their peers 
by winning cases and generating fees. Of course, experience and 
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competence are crucial but essentially, lawyers are promoted 
within legal firms when they successfully generate fees. Be aware 
that a large part of the reason a senior partner has made it to that 
position is because they have consistently hit their projected annual 
fee targets. On the other hand, be wary of bargain basement low-
cost legal deals. This is an occasion when you need to be particularly 
aware of the risk of getting exactly what you pay for. There’s a vast 
middle ground of experienced and competent professionals that 
may be the better option.

If yours is an uncontested divorce in which you’re able to 
amicably agree a property settlement, there’s no good reason 
to engage anyone more than a qualified family lawyer. You 
may benefit from neutral financial advice and perhaps some 
professional counselling but in terms of the legal requirements, all 
you need is someone who can advise you of your options in terms 
of an equitable and just outcome and ensure all of the paperwork 
is compliant and legally binding on both parties.

The Law Institute or Society within your state or territory is 
a useful resource. They provide information and referral services 
which can help you to quickly identify qualified solicitors who 
offer legal services appropriate for your needs. They mainly assist 
people who are able to pay for legal services but sometimes they 
are able to help those referred by Legal Aid by identifying lawyers 
who operate on a Pro Bono scheme. They’re also able to identify 
solicitors who have specialist skills and experience.

In appropriate circumstances, Legal Aid can arrange for 
you to be represented by a private lawyer or in-house lawyer. 
Otherwise, you can get the help of a duty lawyer. Legal A i d 
e m ploys its own family lawyers throughout the country who are 
available to represent those who qualify. Lawyers also appear 
for parents as well as children in protection and care cases in the 
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Children’s Court. Legal Aid in-house lawyers are able to represent 
people in an array of cases, including complicated court trials and 
appeals.

The in-house lawyers do not decide who qualifies for a grant 
of legal aid and who doesn’t. This decision is made by an assessing 
officer who applies certain guidelines regarding the extent of your 
means to pay. When applying for Legal Aid, you may nominate to 
be represented by an in-house lawyer.

The duty lawyer service is designed to assist you in minor 
court matters. They may also provide some measure of legal 
support if you’ve started a case in the Family Court or you are 
thinking about it. There are some restrictions as to what the Legal 
Aid duty lawyers can do for you and they don’t have the capacity 
to represent you on an ongoing basis. Refer to the contact details 
in the useful links section at the back of this book to contact Legal 
Aid in your state for more information.

Don’t waste your money seeing a lawyer until 
you have gathered together all of the information 

they need in order to offer you advice  
specific to your circumstances.
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Most of us take our vows with the intention of a lasting 
marriage. As stated earlier, men and women tend to handle the 
stresses of a breakup differently. For the most part, women are 
more outspoken about their emotions. They’re generally more 
used to speaking about their lives with their girlfriends and close 
family members. The statistics show they are more inclined to seek 
professional help. All of these factors lead women to seek support 
more readily and this can speed recovery.

The statistics also show women initiate divorce twice as 
often as men, which suggests women may notice the problems 
earlier and have probably spent more time than their husbands 
processing the grief and planning for the realities of the split. Some 
women continue to discuss the problems of their relationship even 
long after the ink is dry on the divorce seal and this can lead to 
them getting stuck in the past and not moving on effectively.

Men are more inclined to try to deal with their problems 
on their own rather than talk to a mate or family member or 
seek professional help. Men do often talk to other women about 
problems with their partner and this shared intimacy can lead 
to treacherous consequences. Men are often left with more 
time alone especially if there are children who are spending a 
significant amount of time with their mother. They frequently opt 
for distractions, such as overworking, upping their involvement in 
sports and other physical activities, excessive slumber or turning 
to alcohol or drugs. Men are generally more likely to jump quickly 
into new, and often unhealthy relationships than most women.
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Arguably, some of these traits help men to maintain their 
daily routines and possibly function better day-to-day in the 
short term than women. These methods might help dull the pain 
short term and enable them to deal efficiently with the practical 
aspects of the breakup, but sometimes the emotional issues are 
not adequately addressed. This is a contributing factor to a much 
higher rate of depression and suicidal tendencies among divorced 
men than divorced women.

Men should be encouraged to understand that the traditional 
coping mechanisms they’ve previously employed are unlikely to be 
effective for such a complex issue. There is a movement toward this 
recently with increased primetime advertising for services such as 
Beyond Blue and Man Therapy. Of course, these examples are 
general observations based on the people we have interviewed and 
surveyed and may not resonate with you.

Refocusing your future and establishing a new identity 
when the dust and the property has settled is difficult, regardless 
of whether you’re a man or woman. These types of issues are 
frequently featured in our website blog and will be discussed in 
depth with experts in future books. For now, here are a few tips to 
help you on your path to a happier you.

Be Accountable

People who are able to move on most effectively are those 
who don’t lay all of the blame on the other party. We’re all where 
we are in life because of the choices we made. This may be difficult 
to accept if, for instance, your partner was unfaithful, you were the 
victim of family violence, or your ex-partner managed to fritter 
away your life savings and plummet you both into debt.
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Throughout the entire episode you always had choices, 
granted often times, with highly undesirable consequences. If you 
are really honest, you will see how the choices you made along the 
way ultimately contributed to where you find yourself now. This 
is a confronting exercise but if you can do it, you will empower 
yourself to be more accepting of the end result and to move on 
more positively without bitterness, regrets or resentment.

Once you’ve recognised the role you played, ask yourself 
which of your needs were met by the relationship and which were 
not. This will help you to find a new relationship, in time that 
meets the needs left unfulfilled in the past. From here on in be 
accountable for your own happiness and don’t settle for anything 
less than you deserve.

‘Accountability turns pain into peace.’

~ unknown

Deal with Guilt

Remind yourself that there’s no shame in splitting up. Every 
year, there are 5o,ooo Australian couples who do so. Everyone makes 
mistakes, and you can’t always predict how a person will develop 
throughout a long term relationship. Don’t underestimate the powers 
of new love over rationality. Perhaps the problems existed from the 
outset, but you didn’t see them because you were in love. You’re no 
orphan in that regard.

Not all incompatibilities are apparent at the beginning of 
a relationship. It’s a fact of life that sometimes people start out in 
love and well suited but grow at different rates, react differently to 
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situations or pressures and arrive at a point where they’re just not 
well enough suited to remain together.

Perhaps you feel it was in some way your responsibility to 
keep your ex-partner happy and the relationship together. You’re 
not responsible for what another person believes, says, or does. 
You may have been conditioned to believe that divorce is a sin. Do 
not allow other people’s opinions and circumstances make you feel 
guilty. Forgive yourself and move on without waiting for anyone 
else’s blessing.

If you are feeling genuinely guilty, reflect carefully on the real 
reason for it. Did you do something you’re justified in feeling guilty 
about? The act of leaving and divorcing your partner is not a valid 
reason to feel guilty. But you may believe you did something wrong 
or immoral which caused the split. If this is the case, acknowledge 
what you did wrong. Take steps to rectify the situation in whatever 
way possible but accept that the past is gone and you can’t change it.

Seek forgiveness from all of the people involved. You may 
need to ask your children, your ex or your extended families and 
friends for forgiveness for any part you had in the separation. They 
may not be willing to forgive you immediately. You can’t dictate their 
feelings to them. You can only ask for their forgiveness. Give them 
time and most importantly, ensure your future actions reinforce the 
sincerity of your apology. Above all, FORGIVE YOURSELF!

‘No amount of guilt can change the past, and no 
amount of worrying can change the future.

Go easy on yourself.’

~ Umar Ibn Al-Khattaab
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Remember Your Manners

At a bare minimum, work towards achieving a professional, 
business-type relationship. Answer their questions appropriately 
and as best you can, even though they may be driving you quite 
insane with a barrage of irrelevant enquiries. You may not agree with 
them. In fact, they may be downright wrong and annoying but don’t 
lose your temper and resort to profanities or deliver slates on their 
character. Similarly, be reasonable with your questioning; where, 
when and what you ask of them.

If you can show me a divorced person who say they’ve been 
able to stick to this degree of civility throughout the entire process, 
I will bet that I can show you a liar! Most people can’t manage it at 
all times, however it does get easier with time. It is something you 
should aspire to right from day one of your separation.

‘Good manners sometimes means simply putting 
up with other people’s bad manners.’

~ H. Jackson Brown, Jr.

Agree to Disagree

You’ve decided to separate, presumably because you didn’t 
agree on enough to hold the relationship together. Neither of you 
were prepared to shift enough to the other person’s point of view, 
nor make the behavioural changes necessary to fulfil the other’s 
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needs. So, that’s it. It’s very unlikely to happen now. Agree to 
disagree. Once you’ve made your point, stop talking.

Be a Good Friend

When your divorce and property settlement is final, you will 
owe your friends and family a great big thank you. It’s one of the 
most harrowing personal experiences you will go through in your 
life, and many of us drag our long-suffering supporters through it 
with us.

Be mindful that during the time you’re in the midst of your 
own turmoil, your friends’ lives are just carrying on normally. They 
have jobs, children, ailing parents, work commitments, financial 
pressures, and their own personal relationships to tend to. Don’t 
expect them to drop everything to support you. Remember to step 
out of your own self-absorption from time to time and ask them 
how they are and offer support where you can. Sending a simple 
unprompted thank you message is always appreciated.

Although your supporters may care immensely and be keen 
to support you, you’re not their primary responsibility. If you are 
continually droning on about what the ex has done this week, you 
run the risk of become boring and tiresome. Try not to speak too 
much about your separation unless they ask you about it. Pay 
attention when you are talking and if they start to disengage, roll 
their eyes or feign tiredness, it might be time to change the subject.

If you’re newly single and at a loose end with what to do with 
your time, don’t expect friends or family to make it their problem 
to constantly provide you with a social life. This is most important 
if they are in a relationship. It won’t take your friends’ partner long 
to resent excessive time spent with you.
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Don’t ask your mutual friends to choose sides between the 
two of you. Don’t use them to fish for information. If it’s difficult 
for you and your ex to attend the same social functions, recognise 
this puts mutual friends in an awkward position. Decide with your 
ex who will attend or agree on how you will manage to remain civil 
if you both attend.

If you are nervous the first time you will be at the same 
function as your ex, let the host know ahead of time that you may 
need to leave early. On the day of the function, don’t gulp down 
too much Dutch courage. Arrive on time, greet your ex politely so 
that you don’t spend the rest of the time dreading the encounter. 
This may be more difficult if they are with a new partner. If you 
can’t manage it, just keep your distance. Don’t use this occasion to 
speak to others about your break up. If it’s all too much for you, 
simply say your goodbyes and leave without any fuss.

Don’t expect your mutual friends to choose sides. However, 
if you ex-partner did something you consider heinous but your 
friend doesn’t seem to share your disgust and continues to maintain 
the same level of friendship with your ex, then perhaps you need 
to reconsider your point of view. Maybe they see some role you 
played in the breakup that you’re not acknowledging. Or, perhaps 
your friend doesn’t share your values, in which case you may want 
to reconsider your friendship with them.

A supportive friend or family member is truly a wonderful 
asset to you at this time. Express your gratitude freely. Look 
for opportunities to return the favour and even though you’re 
understandably miserable, try not to be a bore.
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‘A day without a friend is like a pot without a 
single drop of honey left inside.’

~ Pooh

Dealing with Loneliness

There’s no sugar coated way of putting it. You will experience 
loneliness. This is compounded if you have children and have to get 
used to being at home alone all of a sudden when they’re spending 
time with their other parent.

Many parents, usually fathers, are in a situation where 
they’ve moved into a shared living arrangement or smaller place 
and left behind their spouse, children and pets in the family home. 
The loneliness of coming back to an empty house devoid of the 
usual hustle and bustle of family life can be debilitating. If you’re the 
parent who’s with the children most of the time, be compassionate. 
Where possible try to facilitate interaction between your child and 
the other parent.

To help you adjust to your new life, add some routine to 
your days. Whether it’s going to the gym, volunteering your 
time or catching up with friends on what used to be date night, 
establishing a routine will offer some much needed stability to 
your life. Plan for the times when you know you’re likely to feel 
lonely, such as birthdays, holidays and anniversaries. Arrange to 
meet friends or treat yourself to something out of the ordinary for 
you.
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Exercise is always a good investment of your alone time. It 
releases the feel-good hormones and aids in good sleep. Meditation 
and yoga have been found to be especially helpful in keeping both 
your mind and body in good order. Now might be a good time to 
really start looking after yourself holistically.

Consider using the time to develop some new skills, a hobby 
or work on your career. Often there is a trend in the way you’ve 
chosen partners in the past and sometimes this hasn’t been obvious. 
Now is a good time to quietly reflect and build more awareness. 
View this as a blessing for your future happiness. There’s usually 
considerable financial rebuilding to be done after a divorce. Use 
this time to get a good understanding of your finances. Establish 
your budget, keep all of your accounts up to date and learn about 
new ways to save money or generate income, so your financial 
recovery is efficient and effective.

Investigate ways to establish and consolidate a friendship 
base and engage in ad hoc social arrangements. It’s good to 
establish an additional friendship group of people in your life who 
are not in family based lifestyles and have more time to spend 
socialising at times when you’re now available.

There are single parent groups and websites such as 
Meetups that offer opportunities to meet people who are interested 
in getting together to pursue activities or interests. It is not a 
dating site. Many of the people using the site are in couples and 
families. A quick look on the Meetups site showed people meeting 
for conversational French evenings, social soccer, walking groups, 
concerts, cocktail parties and family picnics. Many single parents 
meet others with their children for general activities. This provides 
a fun day out for your children, as well as adult interaction for you.
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As a paying member of these sites, you’re able to establish 
your own event for others to attend. It might be a very small event 
such as going to the movies that involves only a few select people 
or something bigger. This type of site is often used by expats 
just arriving in an area or people like you and me, who all of a 
sudden have more time on their hands than they’re used to. When 
friendships have formed and trust develops, some single parents 
form groups to share babysitting and allow each other a few hours 
free time each week. This type of concept is well worth considering.

If loneliness is really taking hold and you’re becoming 
reclusive or depressed for extended periods of time, seek 
professional help.

‘You cannot be lonely if you like the  
person you’re alone with.’

~ Wayne Dyer

Don’t Compare

When arrangements for children are agreed and your 
property settlement is finalised, resist comparing your situation 
to that of your ex. Provided they’ve met the obligations they’ve 
undertaken in your agreement, plus any monies owed for child 
support, what they choose to spend their money on is no longer any 
of your business. Provided you are honouring your undertakings 
to them financially, what you spend yours on, is none of theirs.

The house they live in, the car they drive, the career they have, 
how they spend their time and the people they have relationships 
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with have little if anything to do with you. The only time it may be 
any of your business is if they’re placing your children in harm’s 
way. Other than that, let it go. This may be particularly challenging 
for you if infidelity was a factor in your breakup. Still, you will 
drive yourself and everyone around you crazy if you’re constantly 
comparing their life to yours.

Perhaps their new partner is more accomplished than 
you financially better off or more attractive. So what? There are 
millions of other people in the world whom you also perceive to 
be batting at a higher average than you and they don’t have any 
impact on your happiness. Don’t let what your ex is doing define 
how you spend your day and live your life. Remind yourself why 
you’re no longer married to your ex-partner and the advantages 
that brings. There are always advantages! Be grateful for what you 
do have. Spend your energy building the positive, effective and 
joyful life you deserve to live.

Family

Your relationship may not have worked out how you 
planned but if you have children, you’re still just as responsible 
for their well-being as you always were. Your children need you 
in their lives in a strong and positive way, now more than ever. 
Depending on the age of your children, it may be tempting to try to 
convince them to see how the other parent has treated you badly 
or contributed to the split. Just don’t!

Always put the interests of your child first. Don’t expect 
children to side with either of you. Allow them to enjoy the time 
they spend with each parent without feeling they are betraying 
either of you. Children are surprisingly resilient. They’re able to 
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adapt to change and move between two households with minimal 
ongoing negative impact provided they’re shielded from conflict. 
It’s primarily the conflict that does the most lasting damage, not 
the actual split in the family. 

If a mother or father can love more than one 
child equally, why is it so difficult to imagine  

that a child can love both parents?

Try to facilitate and encourage contact with the other 
parent and their extended family wherever and whenever it is 
possible. Maintain a relationship with your in-laws if this is at all 
practical. It can be difficult to manage, especially in the early days 
when emotions are running high but do try to make this aspect of 
effective co-parenting a priority.

Where there have been issues which have caused confusion, 
conflict or disappointment between a child and their parent, it may 
take some time for them to come round. Try not to negatively sway 
your child’s opinion of their other parent. It can be extremely 
challenging not to engage too much in agreeing with an older child’s 
criticisms when you see they are continually let down and you are 
the one who always has to pick up the pieces. It is important to help 
your child to understand that it is not their fault. Allow them to 
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settle on the form of relationship they choose to have with their 
other parent without persuasion from you.

Look for opportunities when you can genuinely say 
something positive about your ex-spouse. On special occasions such 
as birthdays, Mother’s Day or Father’s Day help young children to 
make something for their other parent or give older children the 
option to make or purchase a small gift. This act is actually a gift to 
your child. Focus on the fun you will have together making the gift, 
and not the recipient. Consider how uncomfortable your child might 
feel if they have to turn up to their parent’s special day empty 
handed. It’s up to you to make it as easy as possible for your child.

On the upside, single parenting allows you to parent in your 
own style. This is a good thing if you didn’t have a lot of hands-on 
parenting exposure to the children during your relationship. But if 
this applies to you, consider that you may be doing your children 
a favour by attempting to pretty much carry on with the existing 
routine and the values initially set by the other parent then 
gradually adopting your own style over time.

A divorce might be a blessing that allows you to be a much 
more involved and authentic parent. In many cases, particularly for 
a parent who historically spent less time with the children in the role 
of carer, the relationship with their children becomes more involved 
and more fulfilling after separation.

For both parents it’s an opportunity to set an example for 
your child of how to cope with change and adversity. There are 
opportunities for lessons in forgiveness, respect and integrity. 
Your children will mature and reflect on this as a defining period 
of their development. They will remember the example you set at 
this time and it will shape their future emotional intelligence to 
some extent. Choose your actions wisely.
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Shoulda, Coulda, Woulda

There’s always some value in time spent reflecting. There are 
undoubtedly things you would do differently if you had the time 
over again. Though it’s important to recognise your mistakes, it 
won’t serve you at all to get bogged down in it. Your relationship 
has ended. That door has closed and it’s time to move on to open 
other doors. I’m not suggesting that you don’t properly grieve 
your losses but I would encourage you to switch your focus on to 
developing other areas of your life that will benefit your future.

Stop thinking of the ‘should have’, ‘could have’, ‘would have’ 
and ‘if only’ moments. If you’re constantly replaying scenarios in 
your mind and rehashing them, you’re dwelling in the past. It’s 
fruitless. You can’t change it. Spend your energy on creating the 
future you want.

One tip to help calm a busy, wandering mind is to allow 
yourself a set time every day to think about your relationship 
breakdown and ponder all of the questions you have. Do it at the 
same time every day. Choose a time when you have something you 
need to get on with afterwards so you’re not tempted to dwell for 
too long.

‘You don’t have to control your thoughts.  
You just have to stop letting them control you.’

~ Dan Millman
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If a breakup thought pops into your head at another time 
of day acknowledge it, perhaps even write it down and then say to 
yourself, not now I will address that later. Actually say it out loud 
if it helps. Initially, you may need to set up two or three times a day 
for thinking time. Gradually wind it back in so that you’re able to 
free up the majority of your time and energy to working on the new 
phase of your life.

Mistakes are part of life, everyone makes them. We all have 
regrets about what we could have done differently. Learn from 
your mistakes ... and mine. Use them all to your advantage.

New Relationships

Perhaps you’re keen to get out and start dating. Good for 
you! Things may have changed a bit in the dating world since you 
were last out there. Do some research and brush up on the current 
etiquette. Talk to others who have been dating for a while and 
learn from their experiences. Are you keen to try internet dating? 
There are some wonderful people like you using online dating sites 
but there’s a fair number of oddballs too. Use an alias. Tighten 
up your social media security to keep your addresses and contact 
details hidden. Don’t set your expectations too high and don’t rush 
into anything too quickly. Enjoy yourself!

Remember that everyone in your family will be processing 
their grief about the breakup at their own pace. There’s a good 
chance your children may not be ready to accept your newly single 
status with the same enthusiasm you do. If you are a parent in the 
early stages of separation, spare your child the additional strain of 
watching you go through your dating paces.
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Many parents I interviewed told stories of their adolescent 
children starting to resent them for turning their focus exclusively 
to bringing up the children. Their own children encouraged them 
to pursue their own interests and actively seek a new relationship. 
They wanted to see both of their parents happy.

If you do find a new relationship, take it slowly. If you’ve been 
in a loveless relationship for a long time, it can be easy to get caught 
up in the heady, early stages of a new relationship. From a personal 
safety perspective, whilst giving everyone you meet the benefit of 
the doubt is admirable, you may benefit from spending some time 
to ascertain the true character of new people in your life before 
bringing them into your home. Remember that in the beginning 
everyone is on their best behaviour, and it takes time for people to 
show their true colours.

If you’re caring for children, working long hours (in or out 
of the home) and still attending to the practicalities of wrapping 
up your previous relationship, you’re probably left with little time 
to spend developing a new relationship. Though you may have 
known the new person for many weeks or months, how much time 
have you actually spent getting to know them and watching how 
they react in different environments?

Taking things slowly before overly committing can save 
you from the awkwardness of having to extricate yourself from 
something that’s not working like you thought it might. Learning 
how to respectfully but assertively end a relationship which is not 
working is a good skill to develop. A simple ‘I do not want to take 
this any further,’ should suffice.

Be aware of where you are in your phases of recovering from 
the breakup. No one walks away completely unscathed. It’s likely 
you’re emotionally wounded by the experience in some way. You 
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will not be at your strongest. Perhaps you are not back to being 
the whole of the real you. If a person falls in love with you, the 
wounded person, and then you regain your mojo and steadily 
return to your authentic self, after some time it may be that they’re 
left bewildered as to where the person they fell in love with has 
gone. This can cause conflict and the inevitable demise of another 
long term relationship.

Spend some time nurturing yourself and your children if 
you have them. Learn from your mistakes. Reconnect with old 
acquaintances or establish new friendships and develop a fulfilled 
life which would benefit from a meaningful relationship with a new 
partner, as opposed to needing one. With all of that said, there is 
no rhyme or reason as to when you will find new love. So, follow 
your heart.

Take a chance on love.
After all, you only ever regret the things  

you didn’t do.

Gratitude

Perhaps one of the greatest things you can do for yourself in 
the process of recovering from separation and divorce is to develop 
an attitude of gratitude.
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‘The best way to find yourself, is to lose yourself 
in the service of others.’

~ Ghandi

I’ve had some great mentors in my life. Through their 
examples, I found that during my darkest days, doing something 
to help someone else made a positive difference. Consider 
volunteering your time, ideas and energy. In giving to others you 
will be rewarding yourself as well. The people you help may or 
may not show their gratitude but the positive energy you derive 
from giving, in whatever form you choose, will make a positive 
difference to your own well-being.

Focus on what you have, rather than what you’ve lost. This 
has a calming effect and with practice may even give you a sense 
of peace. Think about the reasons you left the marriage. If you’re 
not the one who wanted to end the relationship, perhaps it is a 
blessing that you are no longer living in a relationship that wasn’t 
appreciated by your former partner. Think of what you have learnt 
that you were previously unaware of. Some things you might be 
grateful for could include:

	Living with integrity and authenticity.

	Making your own financial decisions.

	Freedom from daily conflict, violence, or abuse.
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	Being able to model a strong, independent way of living for 
your children.

	An opportunity to parent in your own style.

	Time to spend on activities your partner didn’t want you to 
do, or you never had time for.

Find quotes and affirmations which remind you how lucky 
you really are. Place them where you will see them frequently. In 
our family home for over five years now, we’ve had a stream of 
inspirational quotations, poems and affirmations tucked under 
the clock in the kitchen. You’d be amazed how quick the boys and 
their mates are to let me know which ones resonate with them and 
if a quote has been there for too long. Some of their friends have 
brought their own favourite quote along to feature under the clock.

It is so important to keep your outlook positive. Keeping 
positivity where you can see it often really does make a difference. 
You may think this sounds whimsical but over time it becomes a 
habit. Whatever you do the most of, will determine your results. 
Let that be thinking positively ... and laughing!

Keep a journal and record the things you are grateful for 
each day. Where did you find happiness? What made you feel 
proud of yourself? Where did you see joy in others? What made 
you laugh? Where did you see beauty? Keep this journal close by 
and revisit tit often to remind yourself of your capacity for joy at 
times when you’re feeling low.

If your day really was miserable, and you’ll have those 
days, spew your anger out into the second journal, so as not to 
contaminate your story of gratitude. Never give these thoughts 
power by re-reading them! In time, you will be ready to throw 
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the anger journal away. These journals make an excellent gift for 
anyone you know who is going through a separation. I know this 
because my dear friend gave them to me.

Starting today, take positive steps toward your future. 

A year from now, you will wish you had started earlier. 

With time, a positive attitude, and undoubtedly some sweat 
and tears, I’m confident that you will not only survive, but 

actually thrive through your separation and divorce.

This is my express wish for you!



Empower yourself! Take control of your own separation. Save 
precious time and potentially, thousands of dollars in fees.

The Split Kit is a simple, secure, affordable system to help you 
organise and manage your own separation and divorce.

Manage lists of contacts for both your family and personal 
divorce-related contacts. Keep cross-referenced logs of all 
types of correspondence. Notate and time phone calls to and 
from advisors, which you can then action or check against 
your fee invoices.

Attach images, videos, digital files and scans of things such as 
title deeds, ID and statements to specific records. You’ll never 
have to search for documents again.

The Split Kit manual outlines the principles of family law and 
guides you through the information collection process. The 
Vault contains free additional resources.

The Violence and Abuse Register gives you the tools to build a 
vital body of admissible evidence.

Generate a comprehensive Summary of Separation of your 
personal, financial and family situation for your advisors.

The Split Kit is available for immediate download at 
www.divorceresource.com.au

***DISCOUNT VOUCHER IN THE BOOK***
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USEFUL RESOURCES
Emergency Assistance Nationwide
Triple Zero (ooo)
A service for all Australians in an emergency. Telephone: ooo 
(Triple o) or 131 444 Available 24/7 Ask for the police.

Emergency Assistance for Hearing Impaired People
National Relay Service
TTY (teletypewriter) & Relay Provides service access for people 
who are deaf and hearing impaired.
For emergency TTY calls: 1o6
For emergency access via the internet: 
www.relayservice.gov.au/making-a-call/emergency-calls

Crisis Support
Lifeline
Crisis Line available 24/7 
Telephone: 13 11 44 
www.lifeline.org.au

The Suicide Call Back Service 
Help line available 24/7 
Telephone: 13oo 659 
www.suicidecallbackservice.org.au

Salvo Care Line
Care line available 24/7 
Telephone: 13oo 36 36 22 
www.salvos.org.au
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Kids Helpline
Crisis line available 24/7 
Telephone: 18oo 55 18oo 
www.kidshelpline.com.au

Beyond Blue
Telephone: 13oo 22 4636 
www.beyondblue.org.au

Family Drug Support 
www.fds.org.au

Family and Domestic Violence and Abuse
Child Abuse Prevention Service (CAPS)
Free-call 18oo 688 oo9 from anywhere in Australia.
Available 9 am - 5 pm Monday to Friday and is closed on public 
holidays.

National Disability Abuse and Neglect Hotline 
Telephone: 18oo 88o o52
Available Monday - Friday 9:oo am - 9:oo pm AEST
Sat & Sunday 1o:oo am - 9:oo pm AEST.
For TTY 18oo 3o1 13o or
Telephone Interpreter Service (TIS) 131 45o.

Australian Childhood Foundation
Counselling for children and young people affected by abuse. 
Access to an interpreter in your own language.
Free-call 131 45o 
www.childhood.org.au
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Men’s Referral Service
Free, anonymous and confidential counselling for men who want 
to stop their use of violent or abusive behaviour.
Telephone: 18oo o65 973 (free call within Victoria), 
or (o3) 9428 2899,
Available Monday to Friday 9am to 9pm.

InTouch Multicultural Centre against Violence
For immigrant women who are victims of domestic violence. 
Telephone: 18oo 755 988
Available Monday to Friday, 9.15 am - 5.15 pm.

Women’s Information and Referral Exchange (WIRE) 
Information, support and referral to services for women. 
Free-call 13oo 134 13o
Available Monday to Friday 9 am - 5 pm.

Parenting
Department of Human Services (Australian Government)
For information about Family Tax Benefit, Child Care Benefit, 
Parenting Payments.
www.humanservices.gov.au

Child Support Info Service
Automated service for existing accounts - available 24/7 
Phone: 131 1o7

Family Relationships Online 
www.familyrelationships.gov.au

Raising Children 
www.raisingchildren.net.au
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Stepfamilies Australia 
www.stepfamily.org.au

MyChild
www.mychild.gov.au/sites/mychild

For Children and Young People
Family Relationships Online
(for teenagers and young people) 
www.familyrelationships.gov.au/AboutYou/Teenagers

The Anchor 
www.theanchor.org.au

Teen Health Website 
www.cyh.com/HealthTopics

Kids Helpline 
www.kidshelpline.com.au

Youth Beyond Blue 
www.youthbeyondblue.com

Bursting the bubble 
www.burstingthebubble.com

Family Lawyers and Advice
Conference of Law Societies of Australia
Links to Societies to find a Family Lawyer in your area. Website 
also contains considerable information on collaborative practice,
including links to practitioners. 
www.cols.asn.au
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International Academy of Matrimonial Lawyers 
www.iaml.org

Legal Aid
Links to Legal Aid Services in each state and territory 
www.nationallegalaid.org

Legal Aid Services for Aboriginal and Torres Strait Islanders. 
Free-call 18oo o12 255
Email: info@atsils.org.au www.atsils.org.au

Family Law Courts National Enquiry Centre (NEC)
Phone: 13oo 352 ooo (except WA for individuals living in WA) 
TTY/voice calls: Contact the National Relay Service on
133 677 or for Speak & Listen calls contact 13oo 555 727
International: +61 2 8892 8578
Email: enquiries@familylawcourts.gov.au Available Monday to 
Friday 8.3oam to 5.oopm www.@familylawcourts.gov.au

Family Court of Western Australia 
Call Centre (o8) 9224 8222 Listings 
Enquiries (o8) 9224 83o1 Country 
Free call 18oo 199 228
Registry available Monday to Friday 9am to 4pm 
Telephone contact: 8am to 5pm each weekday 
www.familycourt.wa.gov.au

Family Court Registries
You can file applications in the Family Court registries listed 
below. The Federal Magistrates Court does not operate in 
Western Australia or the Sydney Registry. 
www.familycourt.gov.au
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AUSTRALIAN CAPITAL TERRITORY 
Canberra Registry,
Cnr University Ave & Childers Street, Canberra, ACT 26oo 
PO Box 9991 Canberra ACT 26o1
Phone: (o2) 6267 o511

NEW SOUTH WALES 
Sydney Registry
97-99 Goulburn Street, Sydney, NSW 2ooo 
PO Box 9991 Sydney NSW 2oo1
Phone: (o2) 9217 7111

Albury Registry,
Albury Registry 463 Kiewa Street, Albury, NSW, 264o 
PO Box 9991 Albury NSW 264o
Phone: (o2) 6o21 8944

Dubbo Registry
Cnr Macquarie & Wingewarra Streets, Dubbo, NSW 283o 
PO Box 1567 Dubbo NSW 283o
Phone: (o2) 6881 1555

Lismore Registry
29-31 Molesworth Street, Lismore, NSW 248o 
PO Box 9 Lismore NSW 248o
Phone: (o2) 6621 8977

Newcastle Registry
61 Bolton Street, Newcastle, NSW 23oo 
PO Box 9991 Newcastle NSW 23oo 
Phone: (o2) 4926 1255

Parramatta Registry
1-3 George Street, Parramatta, NSW 215o PMG CC1o Parramatta 
NSW 2123 Phone: (o2) 9893 5555
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Wollongong Registry
43 Burelli Street, Wollongong, NSW 25oo 
PO Box 9991 Wollongong NSW 25oo 
Phone: (o2) 4253 62oo

Northern Territory Darwin Registry
8o Mitchell St, Darwin, NT o8oo 
PO Box 9991 Darwin NT o8oo 
Phone: (o8) 8981 1488

Alice Springs Registry
Centrepoint Building, Hartley Street, Alice Springs NT o871 
PO Box 9991 NT o871
Phone: (o8) 8952 8222

QUEENSLAND 
Brisbane Registry
119 North Quay, Brisbane, Qld 4ooo 
PO Box 9991 Brisbane QLD 4oo1 
Phone: (o7) 3248 22oo

Cairns Registry
L4 Commonwealth Centre, 1o4 Grafton Street, Cairns, Qld 487o 
PO Box 9991 Cairns QLD 487o
Phone: (o7) 4o41 2377

Rockhampton Registry
Level 4, Cnr East & Fitzroy Streets, Rockhampton, Qld 47oo 
PO Box 9991 Rockhampton QLD 47oo
Phone: (o7) 4921 2939

Townsville Registry
L2, Commonwealth Centre, 43 Walker St, Townsville Qld 481o 
PO Box 9991 Townsville QLD 481o
Phone: (o7) 4722 9333
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SOUTH AUSTRALIA 
Adelaide Registry
25 Grenfell St, Adelaide, SA 5ooo 
PO Box 9991 Adelaide SA 5oo1 Phone: (o8) 82o5 2666

TASMANIA 
Hobart Registry
39-41 Davey St, Hobart, TAS 7ooo 
PO Box 9991 Hobart TAS 7oo1 
Phone: (o3) 6232 1725

Launceston Registry
Cnr Brisbane & George Streets, Launceston TAS 725o 
PO Box 9991 Launceston TAS 725o
Phone: (o3) 6334 2111

VICTORIA
Melbourne Registry
3o5 William St, Melbourne Vic 3ooo 
PO Box 9991 Melbourne VIC 3oo1 
Phone: (o3) 86oo 3777

Dandenong Registry
53-55 Robinson St, Dandenong, VIC 3175
PO Box 9991 Dandenong VIC 3175 
Phone: (o3) 9767 62oo

WESTERN AUSTRALIA
Family Court of Western Australia 15o Terrace Rd,  
Perth, WA 6ooo 
PO Box 9991 Perth WA 6848
Phone: (o8) 9224 8222
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A
Aboriginal and Torres Strait Islander, legal 
services, 136, 263
Abuse, 25, 119, 137, 2o6, 219-225, 229-23o, 
255, 258, 26o
Acceptance, 61-62, 65-67
Accountability, 53, 241 
Accredited assessor, business, 111
Accredited specialist, family law, 235 
Acknowledgement of service, 159, 161, 163
Add-back, 91
Advantage, to settling property early, 172 
Advice line, 32
Advocate, 212-213 
Affair, grief cycle, 66
Affair, property settlement, 38 
Affairs, dealing with, 52-54
Affidavit, 81, 142, 156, 16o-162, 194, 196, 
223-225
Affirmations, 256
Agree to disagree, moving on, 243 
Agreed valuations, 17o
Alimony, 96, 189
Anger, 6, 28, 64, 66, 68-74, 137, 192, 233, 256
Annual return, 197
Anxiety, 1, 28, 5o, 59, 74-75, 77, 85, 88, 127, 
171
Appeal, legal, 99, 211
Applicant, 156, 196, 2o4, 221, 224 
Application for parenting orders, 225 
Application for property orders, 169 
Applying for divorce, 141-161 
Appreciation, 37, 173
Apprehended violence orders, 22o
Approaches to resolution, 129

Apps, co-parenting, 44, 121, 191, 223 
Aristotle, quote, 7o
Arrangements for children, 25-26, 43, 66, 
7o, 126, 136, 145, 147, 192, 248
Assault, 2, 39, 219
Assessor, business valuation, 111
Assets, acquired before marriage, 173-174 
Assets, animals, 183
Assets, assigning value, 181 
Assets, cash adjustment, 187
Assets, property settlement, 17o-188 
Australian Childhood Foundation, 26o 
Australian citizenship, 141
AVO, 22o

B
Bad behaviour, 176
Balance sheet, 2o3-2o4, 2o9 
Bargaining, grief cycle, 15, 63, 65
Barrister, 212-213
Before you file - pre-action, 191, 195
Best interests of the child, 42, 13o, 136, 154
Betrayal, feelings of children, 55 
Betrayal, grief cycle, 64-66
Betrayed, affairs and new partners, 52-53 
Beyond Blue, 24o, 26o, 262
Binding financial agreement, 51, 84, 135, 
142, 145, 177, 19o, 193, 195
Birthdays, 48, 246, 25o
Blame, 46, 52, 119, 213, 24o
Breach of orders, 97, 223-226 
Breeding, animals as assets, 183 
Brief, legal, 212-213
Brochure, Marriages, Families and 
Separation, 158-161
Brochure, pre-action, 191-196

INDEX
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Children, communicate with, 42-43, 48, 5o, 
116, 12o-121, 137
Children, new partners, 52-56 
Children, parenting plan, 44 
Children, supervised visits, 225
Children, telling about separation, 43-46 
Choices, 15, 28, 54, 24o-241
Chronology of significant events, 33, 147, 
186, 2o3, 224
Co-parenting, 25-29, 33, 43-44, 59, 116-118, 
12o-124, 136-14o
Collaborative divorce, 134 
Collaborative law, unsuccessful, 135 
Commencing court proceedings, 194 
Commencing negotiations, 17o 
Common signs of stress, 76
Commonwealth courts portal user guide, 
157
Communicate with, children, 42-43, 48, 5o, 
116, 12o-121, 137
Communication, 115-119, 121, 133, 135 
Communication to your lawyer, 232 
Comparison, to your ex, 43, 248 
Compensation payments due, property, 2o5
Compensation, for behaviour in property 
settlement, 176, 225
Compliance check, 21o
Conciliation conference, 2o1, 2o3-2o5, 2o8, 
214
Conflict, 49-52, 87-89, 92-99, 1o9, 119-12o, 
231, 249-25o, 254-255
Conflict of interest, 111
Consent order, 25, 84, 125, 128, 148, 153-
155, 19o, 193, 236
Continuation hearing, see also compliance 
check, 21o
Contributions by both parties, 174
Control your thoughts, quote, 252 
Coping with stress, 74, 8o
Counselling, 6o-61, 71, 78, 121, 125, 142, 

Buddha, quote 9 Bureau of Statistics, 24
Bursting the Bubble, domestic violence 
education, 262
Business valuation, 111
Business, funding expenses, 98-99 
Business, in property settlement, 1o8-113 
Business-type relationship with ex, 243

C
Calculator, child support, 98 
Call over, 21o
Campbell, Joseph, quote, 29 Capital gains 
tax, 1o1, 11o, 177-178
Case assessment, 196, 198-2o1, 2o3, 214
Case number, 157-158, 223
Cash, 49, 9o, 92-93,
1o3, 149, 178, 187-188, 228
Cash adjustment, 11o, 187-189 
Cash, emergency finances, 49, 228 
Cash, joint assets, 9o-1o3
Caveat, 1o1
Centrelink, 83, 148
Checklist, separation and divorce download, 
23, 39, 46, 49, 78
Child abuse, 2o6, 225, 26o
Child abuse prevention service, 26o 
Child in the de facto relationship, 143
Child maintenance, also see child support, 
124-125, 155
Child support, 83-85, 96-1o5, 124, 126, 164, 
169, 189, 231, 248, 261
Child support agreement, binding, 126 
Child support agreement, limited, 126 
Child support info service, 261
Child’s best interests, 42-44, 56, 89, 13o-
131, 136-139
Children’s bank accounts, 1o6-1o7
Children’s rights, 42-43
Children, co-parenting, 25-29, 33, 43-44, 
59, 116-118, 12o-124, 136-14o
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Disengage, lawyer, 132
Dismantling, business entities, 11o, 112 
Dispose of a property, 1o1
Division of assets, 32, 127, 135, 169, 193
Divorce certificate, 66, 167
Divorce hearing, 163-164
Divorce hearing, attendance, 165 
Divorce order, 51, 147, 165-167, 216 
Divorce, applying for, 141-161
DIY kits, legal 125, 214
Domestic duties, 87, 174
Domestic violence crisis centre, 227 
Domestic violence, evidence, 221, 224 
Domestic Violence, restraining orders, 
221-227
Domestic Violence, 39
Domestic Violence, suspicious vehicles, 229 
Dr. Phil, quote, 137
Duty lawyer, 237-238
Duty of disclosure, 197, 2o2 
Dyer, Wayne, quote, 247

E
Elevator speech, 46
Eligibility, divorce, 83, 14o, 143 
Emergency shelters, victims of abuse, 227 
Emotions, 37-38, 44-45, 5o, 53, 59-61, 63-
65, 67, 69, 71-77, 79, 81, 115, 119-121, 192, 
199, 239, 249
Enduring power of attorney (EOPA), 217-
218 
Equal shared parental responsibility, 138, 
14o
Equitable, 25, 62, 1o9-11o, 127-128, 154,
169-17o, 175, 184, 186, 188, 237
Estimated costs, at time of offers, 15o-151
Excessive expenditure, 91, 176 
Exchanging documents, 2o3 
Executor, wills, 215-216
Existing financial agreement, 143

19o, 193, 227, 26o-261
Court orders, 32, 154, 177-178, 211
Court, appear by telephone, 163, 166
Court, dismisses in property settlement, 175 
Court, orders of property sale, 177
Court, permission not to attend, 199, 2o9 
Credit agency, 1oo
Credit card, 92-93, 1oo, 228 Credit rating, 92, 
1oo, 1o2 
Credit score, 1o2
Crisis support, 259
CSA, 98
Current valuation information for your 
superannuation, 179
Custody, 42, 126, 183

D
Dating, 38, 55, 247, 252-253
David Kekich, 74-75
Day-to-day care, 138
De facto property regime, 144
De facto relationship, 37, 142-144, 178 
Deal with guilt, 241
Dealing with your emotions, 53, 59, 61, 63, 
65, 67, 69, 71, 73, 75, 77, 79, 81
Declaring assets, 1o3 
Decree absolute, 166
Decree nisi, 166
Decree of nullity, 149, 217
Denial, 64
Department of human services, 83, 97-98, 
261
Depression, 6o-68, 77, 24o 
Diamonds, story of valuation, 1o4
Difficult for you to attend in person, 163
Director, 99, 111-112
Discipline, co-parenting, 12o-121 
Disclosure, 25, 34, 135, 147, 19o, 197, 199, 
2o2-2o3, 2o7, 21o
Discount code, Split Kit, 32, 258
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Financial questionnaire, 2o3 
Financial recovery after divorce, 246
 Financial resources, 173, 175, 2o2, 2o4
Financial statement, 194, 196, 2o2, 2o5 
Financial support after separation, 95 
Financial wastage, 25, 91, 93, 176
Forgiveness, 242, 251
Form 11, 155, 193
Forms, legal, free from Court, 125,193 214 
Four-step process, 17o
Fraud, 25, 19o 
Freeze accounts, 1o3
Frequent flyer points, 89
Friends, 38-4o, 45-48, 65-66, 1o7-1o8
Friends, moving on, 244-245 
FTB 1 & 2, 98, 261
Full and frank disclosure, 147, 19o 
Funding expenses, family business, 99 
Furnishing a new home, 182
Fused profession, 213
Future parenting responsibilities, 175

G
Gateway criteria, de facto relationship, 143 
Genuine counter offer, 195 
Geographical connection, jurisdiction, 144 
Getting the word out, 44
Gandhi, 255
Gifts, bonuses, and inheritance, 174 
Giving, 254-256
Glossary of terms, 75, 124
Good decisions, basis for making, 184 
Grandparents, 137
Gratitude, 82, 254-256
Grief, 59, 61, 64-68, 71, 139, 239, 253
Grief cycle, 64, 66-68 Grief cycle recovery, 
67 
Grounds, 24-25, 14o-141

F
Fair and equitable, 25, 128, 17o 
Family business, 99, 1o8, 1o8-113 
Family Court of WA, 217
Family Court Registries, 264
Family dispute resolution, 124-125, 19o, 194, 
2oo
Family drug support, 26o
Family Law Act, 7-8, 1o8-1o9, 123, 128, 136-
137, 145, 175-176, 216-219
Family Law Courts National Enquiry Centre, 
263
Family Law Registry, 142, 157, 163-164 
Family support crisis line, 69
Family Tax Benefit, (FTB), 261
Family violence, see also domestic violence, 
39, 47, 124-125, 133, 137-138, 142, 19o, 198, 
2o6, 219-221, 223-227, 229, 24o
Family violence, Split Kit, 222, 224, 258 
Family, loans, 1o7-1o8
Family, telling them, 44-47 
Faroese proverb, quote, 169 
Father’s day, 48-49, 25o 
FDR, 169, 19o
Federal Circuit Court, 7, 123-125, 128, 148-
149, 156, 169, 194-195
Fee exemption, 149
Fee for lodging an application, 148 
Feelings wheel, 64, 72
File an amended statement, 196 
File number, 158
Final order, 166
Finances, 31-49, 8o-113, 155, 246
Finances after separation, 49, 87, 89, 91, 93, 
95, 97, 99, 1o1, 1o3, 1o5, 1o7, 1o9, 111, 113
Financial and non-financial contributions, 
85, 174, 2o4
Financial compensation, 176, 225 
Financial dispute resolution, 169 
Financial hardship, 1o3, 148-149 
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Intouch, multicultural centre against 
violence, 261
Invitation to attend dispute resolution, 191
Irrelevant, matters in law, 4, 1o, 25, 91, 175, 
233, 243
Itemised bill, 233

J
Jackson Brown, Junior, H., quote, 243 Joint 
asset pool, 89, 94, 173, 176
Joint orders, 214
Joint property, 89
Joint term investments, 1o6 Joint-applicant, 
156
Journaling, 82, 256
Judgement, after hearing is going to be 
handed down, 211
Jurisdiction, 14, 144, 163, 213, 217, 235
Just and equitable, 25, 1o9-11o, 127-128,
154, 169, 175, 184, 186, 188
Justice of the peace, 156-157, 162

K
Kennedy, Florynce, quote, 85 
Kids Helpline, 69, 26o

L
Law society, 213, 235
Lawyer, accreditation, 231-236 
Lawyer, communication of instruction, 
132-133
Lawyer, costs, 148, 236-237
Lawyer, disengage, 132
Lawyer, finding, 231-238, 261-263 
Lawyer, letter of engagement, 236
Lease, rental property, 41
Legal aid, 136, 191, 237-238, 263
Legal capacity, 217
Legal privilege, 133, 135
Legal representation at trial, 212

H
Handover time, 12o-121 
Hearing impaired, 259
Hold-harmless clause, 41
Holidays, 47, 62, 181, 246, 26o
Homemaker, 174
Household goods, 89
Household items, valuation are not counted 
at their present, 173
Howard Baker, quote, 184
Human Services Dept., 83, 97-98, 261

I
IACP, 134
Identifying marital contributions, 17o 
Identifying spouse, document service, 161 
Illness, 22, 37, 62, 71, 117
In relation to a child, 219 In-house lawyers, 
238
In-laws, 249
Independent advisors to each party, 134 
Independent professional advice, 232 
Infants and toddlers, 43
Infidelity, property settlement, also see 
affair, 38
Inheritance, 174
Initial contributions, 174
Initiating application, 194, 196
Insurance policy, 89, 126
Intellectual property, 89
Intent of communication, 116, 119
Interim orders, 89-96, 1o1, 1o6, 153, 181, 
196, 224
Interim spousal support, 96
International Academy of Collaborative 
Professionals, 134
International Academy of Matrimonial 
Lawyers, 263
Internet dating, 252-253
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Mortgage repayments, 181 
Mother’s day, 48, 25o
Moving on, 24o-254
Mutual friends, with ex, 66, 244

N
National Disability Abuse and Neglect 
Hotline, 26o
National Relay Service, 259, 263 
Needs basis, asset distribution, 188
Net asset pool, 92, 1o7, 171-173, 186-187
Net wealth, 189
New partner, 22, 38, 52-56, 92, 241, 248- 
254
New relationship, property settlement, 175 
No-fault divorce, 24, 14o, 176
Notice of claim, 194-195

O
Offer, received from other party, 151 
Offer, 13, 135, 15o-152, 198, 2o2
Offers, made by you, 15o 
One year of separation, 141
Orders, 89-1o6, 124-126, 132-154, 169, 175, 
177-181, 19o-2o1, 2o7-211, 214, 22o-221, 
223-225, 231-236
Ownership rights, pets, 183

P
Parental responsibility, 138, 14o 
Parenting plan, 44, 12o 
Parenting style, 12o, 25o, 256 
Passive-aggressive, 71
Payment calculator, child support, 98 
Percentage allocation, property, 187
Percentage of care calculator, CSA, 98 
Personal guarantees, 111
Pet custody, 183 Pets, rights of, 183
Photocopying for court, 157 
Photograph, evidence, 1o3, 161-162 

Legally binding agreement, 51, 84, 89, 144, 
148, 15o, 155, 234, 236
Lifeline, 69, 259
Litigation, 131-133, 135, 152, 169
Livestock, 183
Living expenses, 49, 84, 9o, 96, 99, 1o3, 11o, 
13o, 149, 169, 171, 175, 186-187
Living separately under one roof, 4o 
Loans, family and friends, 1o7-1o8 
Loneliness, 45, 63, 77, 246-247
Long marriages, 173 
Loss and grief, 68
Lump sum of capital, 182

M
Magistrate’s court, 7, 123, 148
Main breadwinner, 87, 96
Maintenance orders, 143
Making a cash adjustment, 187
Making your environment safer, domestic 
violence, 228
Man Therapy, 24o
Manage your expectations, 129, 133 
Mandela, Nelson, quote, 79 
Manners, 243
Marital home, 39, 41, 1o9, 177
Marriage certificate, 157, 159, 161 
Married less than two years, 141 
Married overseas, 141
Mediation, 129-131, 133, 171, 19o, 192-194, 
2oo 
Meetups, 247
Men’s Referral Service, 261
Men, recovery from separation, 239
Mental health plan, 61 
Methods of communication, 5o
Millman, Dan, quote, 252 
Mobile phone, 223, 228-229 
Mortgage debt, 1oo-1o1 
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Redefining boundaries, 37, 39, 41, 43, 45, 
47, 49, 51, 53, 55, 57, 141
Reflecting, 251
Relationships Australia, 191
Reporting violence, 223
Respondent, 156, 196, 2o4 Response to 
divorce, 163-165
Restraining order, 41, 221-222, 224-226 
Return to authentic self, 254
Robert Louis Stevenson, quote, 231 
Routine, 2, 48, 8o, 12o, 138-14o, 246, 25o

S
Sadness, 45, 61, 65, 71, 76, 192
Sale of property, 2o5 Salvo care line, 259
Same sex relationship, 142 Save as to costs, 
151-152
School, 14, 18, 39-4o, 47, 98, 117, 122, 126, 
181, 222, 226
Screenshot tool, domestic violence, 223 
Second-hand value, household items, 173 
Security, 42, 89, 1o7, 228-229
Security over joint assets, 89 
Security, affordable options, 229
Self-represent, addressing the judge, 214 
Self-Represent, Cross-referencing, 214 
Self-represent, legal, 2o8-215 
Sentimental items, 181
Separation period, 4, 9o, 11o, 141
Separation, one year period, 25, 4o, 141, 
147, 156
Server, identifying ex-spouse, 162
Service by hand, 16o, 162 Service by post, 
159-16o 
Service of documents, 158 
Service of others, quote, 255 
Sexual assault, 219
Share portfolio, 94
Shared finances, 91
Signs of stress, 76

Police order, 221-222
Power of attorney, 167, 215, 217-218 
Pre-action procedures, 19o 
Procedural fairness, 179
Procedural hearing, 198, 2o1, 2o3, 2o5, 2o7 
Processing grief, 253
Proof of violence or abuse, 221, 224
Property, 24-28, 4o-66, 83-84, 88-1o3, 
1o8-113, 124-129, 131, 133-134, 142-155, 164, 
169-171, 173-183, 185-234, 24o, 244, 248
Property adjustment orders, 143
Property settlement, 24-25, 83-98, 1o9-131, 
144-147, 164-217, 224-225, 231, 234, 244, 
248
Property settlement with parenting orders, 
214
Property Settlement, valuation changes, 172 
Prospective entitlements, property, 173 
Protection order, 22o-221, 224-226 
Protection order against you, 224 Protection 
order, parenting, 225
Protracted period of shared finances, 91 
Proving signature, service, 161-162 
Public monies, 149

Q
Quotations, 256

R
Reactions to the decision to separate, 27, 29 
Readiness hearing, 2o8-21o
Rebound relationship, 55
Receiving an application for divorce, 163
Record the meeting, 191
Recording, 38, 85, 181, 191, 223, 23o
Recover the vehicle, 113
Recovering from separation and divorce, 
254
Recovery from separation, men vs women, 
239
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The family home, 4o-41, 59, 62, 1oo, 138- 
139, 18o-181, 187-188, 226, 246
The list, 23, 39, 46, 49, 78
The term filing, 157
Third party, property settlement, 22, 26, 43, 
95, 18o
Three sides to the story, 53, 57 
Torres Strait Islander, 136, 263 
Trading philosophy, shares, 94
Trial, 151-152, 2o1-2o2, 2o7-213, 232
Triple zero, domestic violence, 39, 259
Trust deed, 197
Trustee, family business, 111
Trustee, superannuation fund, 178-179 
Two years of separation, de facto, 143 
Types of assets, 89, 172

U
Umar Ibn al-Khattaab, 242 
Umbrella, anger feelings, 64, 71
Uncontested divorce, 237
Under one roof, living separately, 4o 
Understate valuations, 1o3, 1o5
Unfairly accused, Domestic Violence, 223 
Useful resources, 259-267
Utilities, property settlement, 96, 1o2

V
Valuation of assets, 173
Valuer, business, 173
Vehicles, business asset, 111-113
Vehicles, property, 89, 174
Vindictiveness, 181
Violence and abuse register, 222, 224, 258 
Violence restraining order, 221 
Voluntarily support of spouse, 95

Single parent groups, 247
Sleep, 11, 4o, 44, 63, 76, 8o-81, 246
Snapshot of your circumstances, 13o 
Social functions, attending with ex, 244 
Socialising, 245-247
Solicitors, 212-213, 237 
Special occasions, 47-48, 25o
Spend time with children, 42-44, 48, 57, 74, 
117, 137-138, 14o, 225
Spite, restraining orders, 224
Split kit, 32-35, 49-5o, 118-119, 17o-173, 258
Split Kit, discount code, 32 
Split profession, 213
Spousal support, 9o, 96-97, 99, 131, 231
Stamp duties, 173
Statistics, 24, 183, 219, 239
Status quo, maintaining for children, 54, 96 
Staying in the home, 18o, 228
Stepfamilies Australia, 262
Stress, 25-26, 52, 59, 63, 74-76, 78-81, 117, 
119, 131, 14o, 222-223
Suicide call back, 259
Suicide prevention, 69, 259 
Superannuation,84, 89, 94, 1o5, 135, 154-155, 
173, 175, 178-179,197, 2o5
Superannuation splitting, 154,178-179 
Superannuation splitting law, 178 
Superannuation, member spouse dies, 179 
Superannuation, non-member spouse dies, 
179 
Supervised visits, children, 225

T
Tax, 84, 98-99, 1o1, 11o-112, 177-178, 2o2, 261
Teen health website, 262
Temporary re-union, one year separation, 141
Term investments, 1o6 Terminology, 7, 124, 
214
Thank you, to friends and family, 244
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VRO, Domestic violence, 226-227 
VRO, planning, 227

W
Wastage, financial, 25, 91, 93, 176 
Weapons, domestic violence, 221 
Wills act, 197o, 216
Wills act, end of marriage, 216 
Wills amendment act, 2oo7, 216 
Wills, changing, 215-217
Without prejudice, 151-152, 2o2, 2o5 
Women’s Information and Referral Exchange, 
261
Women, initiating divorce, 239 
Women, recovery from separation, 239

Y
Youth Beyond Blue, 262






